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1. General Trends of Municipal Economy in the Years 1990-2000 

1.1. Objectives of restructuring in public services 

Following the fall of real socialism in Poland, de-nationalization of a wide array of social and economic life aspects in Poland, including the partial decentralization of public tasks and funds, has been an essential component of changes in Poland’s political system. New rules were introduced to grant real powers to the society and a new administrative regime was established. In 1990, the State passed a wide range of public powers and assets to the newly established local authorities (‘gminas’). Almost 250 ‘gminas’ were established as new entities of the public law vested them with:

· a legal personality or capacity to act as legal person on its own behalf and responsibility; 

· their own assets. A substantial part of state assets until 1990 owned by:

(a) local and ‘voivodship’ (regional local government) administration agencies or 

(b) State enterprises which were founded by these agencies, was transferred to ‘gminas’. In such a way, some state-owned enterprises became municipal enterprises and ‘gminas’ were given a wide range of powers, including the area of  municipal economy;

· own budget with own revenues and transfers from the central budget; 

· own municipal staff members.

In a corporation form of municipal enterprises along with management and operation procedures inherited from the era of command economy, which was incompatible with client-orientation and efficiency requirements, forced the newly established local governments to proceed with a restructuring of enterprises, in order for them to have any chance to meet the growing expectations of residents from both new authorities and the local economy. 

The introduction of market-oriented principles to the functioning of the municipal economy in 1990 was intended to impose authentic efficiency-oriented changes in this area and in particular was expected to
:

· improve the quality of municipal services; 

· rationalize the consumption of resources by imposing real prices, while eliminating or limiting service subsidies;

· minimize burdens to the central budget; 

· separate political from economic decisions;

· attract private investors to the municipal sector;

· protect consumers against monopolist practices;

· eliminate cross-subsidizing;

· create a system of incentives to continuous improvement of cost-efficiency in service delivery.

In order for local authorities to achieve these targets, they have to create conditions that are conducive to competition from different service providers. Natural monopoly sectors require special safeguards against monopoly practices. The local market of municipal services will operate efficiently only if all of the following conditions are met at the same time:

· adequate number of service providers are available in the local market to ensure the competition;

· customers have a sufficient ability to pay for a product or service;

· service providers must have unrestrained access to customers;

· customers should be adequately informed about price, quality and any risks associated with service purchase;

· market operation rules should be regulated by local authorities, although not overly to reflect existing stage of competition development;

· regulations enforcement system must be in place to ensure compliance.

In accordance with this definition of the local government’s objectives and operation principles, they are responsible for ensuring that particular services are provided and available, but local governments themselves are not required to perform these tasks. This understanding of the local government’s role has underpinned Poland’s legislation over the past ten years.

1.2. The organization of local governments and public services

The principle of decentralization and self-governance is one of the key constitutional principles of the third Republic. The Constitution of the Republic of Poland of 1997 contains the so-called ‘Corporation Clause’ which states that all residents of primary territorial division units form a self government community by virtue of law (Art. 16.1). The territorial system of the Republic of Poland ensures that public governance is decentralized (Art. 15.1 of the Constitution). The laws define primary territorial division of Poland, considering social and economic relationships, and ensure that territorial units are capable of performing their public tasks (Art. 15.2 of the Constitution) on their own behalf and responsibility (Art. 16.2), including decisions on regulation of municipal economy. The ’gmina’ is the primary local government unit (Art. 164.1). Other local government and territorial units are subject to separate laws (Art. 164.2.).

Since January 1, 199???, following the enactment of the second stage of administrative reform in Poland and the introduction of a three-tiers administration system, new self-government ‘poviats’ (regional local government) and ‘voivodships’ (regional local government) supplemented the ‘gminas’ (primary local government unit), already in place for nine years. Like gminas, new local government units are vested with a legal personality and enjoy legal and property autonomy which is protected by courts (Art. 165 of the Constitution). Their powers and responsibilities are defined by laws on Voivodship and Poviat Self-government, and laws on Powers and Responsibilities of Public Administration Bodies, in relation to the reform of Poland’s administrative system (the so-called ’Competence Act’
, ’Minor Competence Act’
 and so-called ’Sweeping Act’
).

The responsibilities of particular self-government administration levels are without prejudice to the autonomy of other levels. This second stage of administrative reform was based on the principle of abstaining from changes in the governance powers of existing gminas and their methods of municipal economy management. Also the scope of the gmina’s own tasks, as defined by Gmina Self-government Law, is unchanged. Gminas are responsible for all local government tasks which are not reserved to other local government units (Constitution, Art. 164.3). 
The gmina’s own tasks include in particular:

· water supply, wastewater disposal and treatment;

· maintenance of cleanliness and order;

· rendering municipal waste harmless and landfill operation;

· power, heat and gas supply;

· local public transport;

· a gmina’s housing construction;

· a gmina’s green areas and timberland;
· a gmina’s cemeteries.

Poviats are responsible for public tasks of supra-gmina nature, including those regarding transport and public roads, property management, physical planning, water management, environment protection and protection of consumer rights; while self-government voivodships perform regional tasks, including: regional physical planning, environment protection, water protection, public roads and transport. 

The Municipal Economy Act of 1996 defines general principles governing the functioning of  municipal service sectors. The Act regulates such issues as incorporation forms of municipal service providers and general rules governing the operations of municipal utilities and companies with a local authority’s share. 

The issues of municipal economy are relatively complex. Each municipal service involves a set of different specific issues regarding the management, organization, financing, property, infrastructure requirements, environment protection, improvements in service standards and accessibility, service provision technology and capital-intensity, privatization/restructuring opportunities, public sensitivity of service provision and adjustment to EU requirements. Each utility sector is subject to separate specific regulations.

The municipal economy is part of the entire Polish economy system which is subject to radical changes. The administrative reform has been implemented jointly with changes in commercial law and the transformation of the public sector (health care, social security, education) that impose new tasks on local governments and utilities and compel them to initiate substantial structural, organizational and financial changes. 
1.3. Incorporation Forms of Utilities

At the onset of administrative reform in 1990, approximately 800 utilities operated in Poland under the management of the territorial central government administration and provisions of Law on State Enterprises
. In 1990, State-owned assets underwent so-called ’communalization’. A majority of the enterprises were transferred into the hands of local governments in order to enable gminas to implement their statutory public tasks. In fact, it took several years to complete the process of transferring assets, especially the indivisible assets of supra-gmina enterprises (for example the water or wastewater utilities). Under existing provisions of law, gminas were allowed to accept such assets only upon establishing a special purpose union of gminas (i.e. joint authority) or signing an agreement between two or more gminas. 

Since the reform inception, local governments have been authorized (under provisions of Self-government Law) to choose the incorporation form of their enterprises and approach to business operations in the utility sector. In particular, utilities could be incorporated as budgetary units (under the provisions of the Budgetary Law), municipal enterprises operating under applicable provisions of the Law on State Enterprises, or companies of the commercial code. Additionally, gminas were allowed to enter into service delivery contracts with privately-owned entities. The Self-government Law and privatization legislation (of 1990) made it possible to transfer municipal companies, services and assets of existing enterprises into private hands.  

1990 saw the beginning of changes in the incorporation form of municipal enterprises, as decided by their self-government owners. According to a survey carried out by the Gdansk Institute of Market Economics from 1992 to 1995 on a representative sample of enterprises, the following incorporation form changes occurred in Poland in the years 1993 and 1994 (see Table 6.1.)
Table 6.1.
Forms of incorporation at local governments (1993/1995)
	Incorporation Form
	% share in 1993
	% share in 1995

	- Municipal enterprise 
	19
	9

	- Budgetary unit
	43
	47

	- Gmina-controlled company of the commercial code
	22
	28

	-privately-owned company of the commercial code
	7
	16
	11
	16

	-private partnership or individual
	9
	
	5
	


Over a period of two years, the number of municipal enterprises tended to decrease in the investigated sample, while the number of budgetary units of the gminas and gmina-controlled companies of the commercial code had increased. Survey results indicate that the number of privately-owned entities has remained unchanged. 

Therefore, we may assume that in mid 1990s the following three different groups of utility service providers operated in Poland:
· The first group was composed of disappearing municipal enterprises (and State-owned enterprises that particular gminas refused to accept for various reasons, for example due to depreciation of assets, or those providing services to two or more ‘gminas’ which were unable to establish a joint authority for transfer of assets). These enterprises operated under the provisions of the Law on State Enterprises, dated 1982, which did not encourage an efficient management and long-term planning in the conditions of a market-oriented economy.

· The second group is composed of budgetary units and so-called auxiliary units. Budgetary units – as units of a non-budgetary sector – have had their own budgets, but their financial management was subject to Budgetary Law provisions (since 1999, the basic rules of their operations have been regulated by the new Public Finance Law). Operations planning is based on annual financial plans which are connected, to a differring degree, with local authority’s budget and their financial result on operations is accounted for in the framework of the latter. These units are deprived of a legal personality other than that enjoyed by the local authority, they are unable to dispose of the assets (as the management of municipal assets is their only right) and are deprived of the capacity to be a party in civil cases. Since the assets used by a budgetary unit are owned by the local authority, any fees and charges for services provided by the unit do not include the depreciation or assets replacement costs
. 

Consequently, councilors and sometimes also performance monitoring local councils have difficult access to meaningful information about the operating costs of municipal units. It is now clear that this form of incorporation is unsuitable for any efficiency improvements and rational financial planning. 

· The latter group is composed of rapidly growing (albeit this trend is not confirmed by the investigated sample) companies of the commercial code, i.e. limited liability and joint-stock companies, owned by municipalities or with mixed or private ownership of stock and shares. The companies are vested with a legal personality, enjoy decision-making freedom, the capacity to be a party in civil cases, own their assets and operate under accounting principles applicable to business entities. This ensures proper cost and management reporting procedures which are required in a market-oriented economy. This group also includes individuals who run their own businesses or civil code partnerships which are adapted to a market-oriented business environment and contribute to developing competition in the area of various municipal services. 

The efficiency of enterprises owned by joint authorities has varied from one enterprise to another and sometimes proved inadequate. Quite often, disparate interests of several ‘gminas’ has prevented the development of a coherent long-term vision of expansion, although a number of exceptions reported in this context proves that adequate growth-oriented legislative framework has been in place since the beginning of the transformation process (1990).

The trends revealed by the Gdansk Institute’s survey have continued in the next 5 years. Following the enactment of the Municipal Economy Law, municipal enterprises, as defined by the Law on State Enterprises, disappeared (from July 1, 1997 this incorporation form is legally unacceptable), while the number of budgetary units has remained stable or (depending on sector), decreased to the benefit of commercial code companies. At the same time, more and more privately-owned businesses enter the market and offer local authorities prices that are competitive to those charged by existing municipal units. 

Under existing Polish regulations, public and private entities enjoy equal rights to implement any tasks that are financed from public funds  (Art. 25 of Public Finance Law dated 1998) and in terms of public service contracts. Previously, local governments or any other public authorities were able to provide services by their own units, and could reject or refuse to consider any proposal submitted by bidders from the private sector. Today, also due to guidelines and efforts by President of Public Procurement Office, who has an important, legal  influence on appeal proceedings, the administrative monopoly which has limited access of privately-owned business to specific markets and tasks financed from public funds ( for example green areas and sweeping) is being phased out. 

The trend to incorporate municipal utilities as commercial code companies, as reported over the past few years, clearly indicates that local authorities, or at least the most innovative ones,  wish to privatize services, companies and municipal assets. From each of the sectors several cases of spectacularly successful privatization or capital projects with a participation of private investors were reported. Following completion of these projects, service prices have increased with the inflation rate (i.e. there was no increase in real terms), along with significant service quality improvement
. More importantly, at the same time municipal subsidies had been withdrawn and thus released funds allocated to other pro-development ends. 

These examples help to convince more and more self-government decision makers that both privatization and a new approach to utility financing are prospective solutions for this sector. As a necessary first step of privatization, self-government institutions should separate their service delivery management function (responsible for development policies, market creation, contract awards, enforcement of service standard compliance) from service delivery function that may well be contracted out to both municipal and private businesses. Each utility sector has its specific characteristics in this area, as presented in Chapter III.

Existing trends in service delivery privatization and infrastructure financing by private investors clearly indicate that legal framework established in Poland in 1990 allows for effective pro-efficient ownership changes in the sector of municipal services. This is evidenced by significant improvements in service quality, at a relatively small real-term price increase in the case of well restructured enterprises. It is now clear that the attitude of self-government politicians is main barrier to rapid restructuring and privatization. Other barriers are discussed at the end of this Chapter and in Chapter IV. 

1.4.  Results of transformation 

Transformation results are presented here in two aspects: (i) from the viewpoint of competition in a particular sector, and (ii) from the viewpoint of service organization model that a particular local authority may apply within its jurisdiction.

1.4.1.      Competition in particular sectors
After ten years of transition one may not compare the existing situation to the start point, in terms of service delivery efficiency, quality and incorporation forms. Both pace and scale of changes introduced by local authorities was inversely proportional to the magnitude of barriers faced by competitors entering particular service markets. On the other hand, the more organizational, technological and capital-related barriers potential new entrants faced and the higher level of monopolist service control by single supplier and the more acute lack of proven transformation solutions, the more delayed and prudent, if not conservative, the decisions and actions were. Similarly, a significant positive correlation was reported between generally high professional level of management, in particular municipalities and the introduction of innovative solutions, even in the conditions of monopoly controlled by a single service supplier. This is a very important piece of advice to other local governments, both in Poland and other Central and East Europe countries. The success of any long-term reform depends, among other things, on the introduction of a legal framework that will allow for and promote, by decentralization of tasks, responsibilities and funds, pro-innovative actions initiated by local decision-makers. 

In order to give a better picture of the level of competition in a particular sector, a graph will be used to plot competition level by two types of barrier. The horizontal axis depicts specific service susceptibility to privatization (i.e. the presence of natural capital investment barriers to potential new entrants). The vertical axis depicts general volume, complexity and burden of laws and regulations in that sector that affect every player with additional competition barriers. This somewhat arbitrary typology will help to explain the differences between various sectors, as discussed in Part III, and give a more reasonable image of restructuring effects in particular sectors (see Figure 6.1.)
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In order to understand the exact meaning of this graph it should be remembered that each of these sectors involves three levels of management, of which only some are susceptible to privatization. The three levels are: 

· Strategic sector management level (e.g. sector policy), that will always remain the local government’s responsibility;

· Tactical management level (order of and approach to execution of tasks, as required for achieving general policy objectives), that may be either the responsibility of local government or external executive company or organization;

· Service delivery level: Considering efficiency criteria, this should be the service provider’s (e.g. privately-owned company’s) responsibility. 

In each of the aforementioned sectors, including those prone to natural monopoly, it is possible to privatize effectively both tactical management and service delivery functions. Several examples support this statement. The graph depicts sector differences in terms of tactical management and service delivery.

The effects of transformation efforts that have been undertaken during the past ten years will be presented by natural monopoly sectors and those suitable for competition from several business entities.

1.4.1.(a)
Natural Monopoly Utilities

In water, wastewater, local power and heat supply sectors, the incorporation process started in the late 1990s. More and more budgetary units are being incorporated as commercial code companies to enable a better management of available resources, keep costs under control, apply for loans and float bonds without detriment to the local government’s credit capacity. Under favorable conditions, this allows for the separation of management from local politics. However, a major breakthrough in assets privatization and service delivery will require changes in economic regulatory system to protect both investors and consumers.

In practice, this process is almost complete in the heat supply sector. In 1997, the Parliament adopted Energy Law and an Energy Regulatory Office was established pursuant to its provisions. Heat supply enterprises are currently being privatized accordingly
. 

Some progress was also reported from the water/wastewater sector. In the years 1998-2000, the Office of Housing and Urban Development Urząd prepared, in co-operation with USAID advisors, a draft Water/Wastewater Law, including secondary legislation. Like Energy Law, the draft Water/Wastewater Law provides for a regulatory system which is consistent with EU standards and ensures that water/wastewater prices cover all costs, including capital expenditures, while enabling local authorities to protect customers against excessive price increases, including tariff verification according to standard methods. The Draft Law was approved by the Government and passed to Parliamentary Committees. The Bill will be examined and most probably adopted by the Parliament in the first half of 2001 and will take effect six months thereafter. 

The participatory approach to the development of this draft Law, almost unprecedented in Poland, is worth noting. This involved representatives from central government institutions, local governments (owners), organization of water utilities (service providers), professional organization of utility staff members and the private sector
. In both heat and water/wastewater sectors, the stabilization or at least prospective pricing stability immediately boosted interest of private, especially international, investors in direct infrastructure investments, insofar as prospects for safe and satisfactory return on investment became apparent. This is an important lesson for other countries in Central and East Europe where, like in Poland, adequate infrastructure development funds are unavailable, especially in the light of pending European Union integration, while assistance from pre-accession and structural funds is unlikely to match existing needs.

1.4.1.(b)
Sectors suitable for competition 

This category includes: solid waste management, municipal housing, local public transport, road maintenance, refuse collection, funeral services and greenery keeping. These sectors are quite diversified, also due to competition conditions, or aforementioned barriers to new market entrants. As a general rule, wherever actual or potential competition from private service providers was available, local governments more willingly incorporated their budgetary units as companies or liquidated them and contracted out the services. However, this rule is not universal and quite a lot depends on policies adopted by particular local authority. Therefore, it is necessary to disseminate knowledge about both the positive and negative experience of local authorities in the restructuring and privatization of utilities. 

In these sectors, regulatory systems that protect customers against monopolist practices (service accessibility and pricing) are less important, though this may vary from one sector to another, depending on actual social sensitivity of particular services (e.g. housing). In a number of sectors, market competition is a substitute for this aspect of regulation. Similarly, regulatory systems that protect the interests of potential investors (full cost recovery and reasonable return on investment) are less important, as these are protected by pricing mechanisms. In that case, regulations focus primarily on definition of necessary acceptable service standard and consumer rights. 

1.4.2. Utility Organization Models in Polish Municipalities

Generally, there are three parallel models of utility organization in Poland’s local authorities (after: M. Szymanowicz
):

(1) Public model – whereby the gmina is at the same time both service organizer and  supplier through its budgetary units which provide services in the conditions of gmina’s administrative monopoly, insofar as when contracting the services the gmina is not subject to the provisions of public procurement law and is interested in keeping its personnel busy. This double role yields a conflict of interests, as on the one hand local authorities are obliged to satisfy the needs of its residents and on the other they are expected to strive for profitability. Since social priorities often outweigh economic ones, utilities are subsidized, resulting in poor management efficiency and additional development barriers.
(2) Private model – whereby municipal services are provided by privately-owned businesses which compete with each other for the market of municipal services. In the conditions of privatized services, the local authority’s role is limited to planning responsibilities and enforcement of compliance with service delivery standards. Normally, this requires better management skills than in the case of public model. 
(3) Mixed model – whereby elements of both public and private models are present. For example, a gmina’s company falls into this category. The company is public to the extent it is owned by the local authority, or service organizer. On the other hand it is vested with a legal personality, management and financial autonomy that brings the company closer to market-oriented solutions, so it is typical to the private model.

The financing of costs associated with the expansion and modernization of municipal infrastructure using the funds of various institutions and investment capital sources is another problem. This will be discussed further in this study. 

The local authority’s decision to adopt a particular service organization model is reflected by the degree of operating costs coverage by fees charged to customers, as illustrated by the Figure 6.2.


Figure 6.2.
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Competition Level

The highest degree of cost coverage (including expansion or capital costs) is typical to the private model, while the lowest degree is associated with the public model, as in addition to operating costs, local authority has to cover network expansion expenditures at the expense of other own tasks.

1.5. Development of Municipal Economy: Key Conceptual Problems

 1.5.1. Conflicting roles of local government units

Dual roles played by local government units are a major weakness of both public and mixed utility organization models and a potential threat to efficient and rational management. On the one hand, local governments create local social policies and, as representation of local communities, may change their elected officials every four years by way of general elections. On the other hand, as owners of municipal enterprises, they have to ensure effective  development and delivery of municipal services, long-term capital planning and the good structural and financial condition of municipal enterprises. Adverse effects of this dual role are obvious, for example when making decisions on the pricing of services provided by a municipal enterprise. They face the dilemma: either to choose an economically justified increase in fees and charges (and arouse discontent of residents) or to freeze the prices (which is detrimental to the economy but may please the residents) or introduce any other form of more or less open subsidization. In Poland, political interests most often prevail over economic ones.

This conflict of interest is unlikely to be resolved; it is something we have to live with and try to find shortcuts. Development strategies for particular utility sectors, if any available, may prove helpful to self-government decision-makers. The only real solution to this problem would involve the privatization of municipal utilities and a move towards the private organization model, whereby the local government will investigate and identify existing and future needs, enter into contracts with service providers and regulate the market performance locally. This is the only way to resolve the conflict of interest.

1.5.2. Politicizing management 

The influence itself of local politicians on both directions and methods of municipal utilities’ operations is natural and obvious, as local governments own or control the utilities that implement the policies of current local authorities elected in general elections. Similarly, the influence of local authorities on filling managerial posts in municipal utilities is generally understandable. However, the current term of office 1998-2002 saw an unprecedented politicizing of all management positions in local authorities. The parties of the ruling coalitions have directed their activities or supporters to the gmina’s political positions, but also to medium managerial posts.. Some municipal utilities have not been spared. This applies to supervisory board members, boards of management and even medium management positions in companies. Unfortunately, political criteria are often incompatible with substantive qualifications, with the detriment of management efficiency in the municipal sector. Therefore, it should be condemned as a serious defect and failure of the recent transformation process.

The political impact of local governments on utilities activity areas and methods is natural and appropriate, since local governments are the owners of utilities, and they implement a policy of current authorities elected by general election process. It is also generally understandable that local governments make personal decisions as for the management board of utilities. However, during current tenure (1998-2002) all management posts in local government become highly political without parallel. Local ruling coalitions appoint their activists and supporters not only as political authorities, but also to a middle level of management posts. This process took place in some utilities as well. Political appointees are frequent not only to Supervisory Boards, but also to Executive Boards and middle level of company management. Unfortunately, political criteria often does not correspond with adequate technical skills. This situation does not help to improve the professionalism of utilities management, and should be utterly censurable as pathology and defeat of the last period of transformation..

1.5.3. Provision of public services in co-operation between municipalities

Local governments have the right to form associations (according to Article 172.1 of the Constitution). This right is confirmed and detailed in local government laws
. Municipalities may enter into agreements with each other and form associations in order to provide public services jointly. The same rights were given to poviats and voivodships. 

In particular, municipalities should exercise this right to provide services in the jurisdictions of two or more municipalities. Service provision to customers in neighboring municipalities takes place typically if the required infrastructure is indivisible and should be aimed at gaining the effect of scale, co-ordination of regional environmental efforts, et cetera. 

There are approximately 160 municipal associations in Poland. Some of them have never started their committed activities, the results of co-operation of the others vary from very good to poor. Business practice has shown that municipal association is not the most effective form of management. According to the analysis made by the Gdansk Institute of Market Economics, conflict of interests among municipalities – members of the association is the major problem which frequently affects directly the utility owned by the association. Other functional restriction is that the budgetary law and public finance law apply to financial management of the association. In the conditions of a market-oriented economy, however, establishing companies of which individual municipalities and other entities are shareholders seems to be a more functional option. The relationships amongst shareholders are flexibly governed by provisions of the Commercial Code and Civil Code (in relation to civil agreements between partners or shareholders). The financial management is also subject to general provisions of commercial and accounting laws. Principles and models of municipal co-operation are extremely important because the development of territorial range of services provision in most cases depends rather on decisions of neighboring municipalities than the utility itself.

External financing of municipal infrastructure from the European Union’s and budgetary funds, especially in framework of regional development policy, forces municipalities to design joint capital projects. Some EU assistance programs set out minimum budgets for the projects (e.g. ISPA, > 5 Million EURO), effectively extorting from neighboring municipalities the most welcomed co-operation.

1.5.4. Price setting methodologies

Principles and methodologies of setting tariffs for municipal services vary from one sector to another:

a) Energy: tariffs of prices and charges are designed by the utility and approved by President of Energy Regulatory Office (legal basis: the Energy Law),

b) Water/wastewater sector: the utility designs its tariffs. The final decision on water/wastewater prices and charges or pricing methodology is made by municipal Council or Board (legal basis: the Law on Municipal Economy),

c) Solid waste collection: the municipal council may set maximum limits of charges imposed by authorized service providers to property owners for solid waste collection and treatment (legal base: the Law on Gmina Cleanliness and Order); local government sets principles and fees for disposing solid waste to municipal landfills (legal basis: the Law on Municipal Economy),

d) Local transport: municipal councils may set official prices for mass transportation and taxis operating within gmina jurisdiction, but in most cases they do not do this to allow market competition. The poviat Council may set prices for poviat transportation. Both central and local governments may introduce free or discounted fares (legal basis: the Law on free or discounted fares by public transport). Generally, local governments generally refund to utilities the costs of free and discounted fares, while the system of central government compensation to those utilities which incur losses due to transportation of people entitled to free and discounted tickets does not work, despite the fact that such compensation is required by the law. Currently, central government compensates such costs only to regional transportation companies.

e) Maintenance of roads: roads are toll free, except for some express roads. Municipal councils may set parking fees and fees for using the roadway. According to new legislation municipalities may also impose charges for driving into city centers and newly constructed bridges. However, the last two categories have not, so far, been practically tested. 

f) Municipal housing: the municipal council sets the maximum level of regulated rental fee up to 3% of replacement value for municipal houses leased on the basis of the Law on Leasing Houses and Housing Benefits. Councils also decide or have some influence on setting rental fees in Social Housing Associations units (legal basis: the Law on Selected Forms of Housing Support),

g) Street sweeping, green areas: service prices are specified in contracts between the municipality and utility (legal basis: Civil code),

Funeral services and cemeteries: service prices are specified in contracts between the municipality and utility and between the customer and utility (legal basis: Civil code).

1.5.5. Regulation of natural monopolies

All sectors of municipal services are subject to supervision by the Office for Protection of Competition and Consumers. This is a general type of supervision whereby the anti monopoly body reviews whether the utilities are not breaking the principles of competition, do not abuse their monopolist or dominant position and do not set excessively high prices. The anti monopoly body is not a regulator for energy or water/wastewater utilities.

In the energy sector, the central regulatory body – the President of Energy Regulatory Office (URE) was established pursuant to the Energy Law of 1997. 

In water/wastewater sector there is neither a regulator nor regulatory system in place.

Details of regulatory issues related to the ’grid’ utilities are discussed in chapters on energy and water/wastewater  sectors below.

1.5.6. Municipalities providing non-public services 

Acceptable level of a local government’s business activities (other than provision of public services) has been debated since 1990. Some argue that this allows for generating additional revenues to off-set deficit generated by public services. Others emphasize the fact that municipal institution enjoys a privileged position in the local market and unfairly competes with private businesses. Therefore, the discussion focuses on fundamental principles of the economy. After many years of dispute and several changes in legislative framework, the rules have been set by the Law on Municipal Economy of 1996. 

A budgetary unit is not allowed to provide services other than public ones. Commercial services may be provided by the Commercial Code companies if all of the following conditions are met: (1) the local market fails to provide the services; and (2) there is a high unemployment rate in the municipality and other means of market stimulation failed. Other reason for local governments to create or acquire shares of capital companies may be that otherwise the municipal assets would generate material losses. It is worth to note that provisions of law continue to be unclear leaving room for loopholes and abuse by local governments. 

In practice in many doubtful cases, local governments may interpret unclear provisions according to their current interests. Furthermore, the above mentioned conditions do not apply to companies providing consulting, promotion, educational and publishing services to local governments and „other companies of importance to the municipal development”. Similar provisions apply to companies owned by voivodships. 

The authors of this report agree with a common opinion that current legislation needs further amendments in order to limit business activities by municipalities, to avoid unfair competition with private businesses by entities enjoying a politically and regulatory privileged position.

1.5.7. Multi-profile enterprises

Multi-profile companies and budgetary units prevail in small and middle size towns and rural municipalities. Most frequently they were established as a result of the communalization of utilities existing before 1990. „The reasons why these utilities are multi-profile are that the local market is too small (it is risky to focus on one type of services only); a complicated internal organization structure (common technical equipment); a hope for efficiency improvements (when some types of service are related to each other) and the possibility of cross-subsidizing {...}. The results of a survey of multi-profile enterprises made by the Gdansk Institute of Market Economics prove that a lack of service development vision is the major problem for this group of utilities {...}”
. 

Multi-profile business allows for internal transfers between profitable and deficit areas of activity. In many cases, with this sort of internal financing it is possible to avoid income tax. 

Therefore, multi-profile utilities are exposed to the following threats:
1. Difficulties in elaborating a consistent development strategy for the utility and its individual branches, applying half measures and inconsistency resulting from internal and external conflicts of interest within the utility (the impact of the owner’s decisions). The differentiation of utility profiles results from – amongst other things - various organizational requirements of existing laws, different financing conditions and regulatory systems, different scope and organization, capital improvement practice, different financial needs and methods of financing.

2. A lack of transparent cash-flow statements, blurred cost-benefit account leading to ineffective and unreasonable business decisions and demoralization of management teams and staff of individual branches (or profiles). Demoralization is especially apparent when profit-making branches subsidize deficit ones: one branch does not want to work for another, the weak branch automatically counts on support from the strong ones.
It is possible that the effect of economizing on a multi-profile status is much smaller than total benefits resulting from rational cost calculation and more reasonable organization and management of separate and legally independent utilities. 

Cross-subsidizing of services may also inhibit the development of private service providers. 

Existing legal framework allows for establishing legally more complicated forms specified by the Commercial Code meeting more closely economic and other needs of municipalities and private businesses. 

The Commercial Code allows for:
a) merger of companies – one company takes over the assets of another one;
b) establishing a new company through a merger of existing ones;
c) establishing a holding company;
d) establishing a tax holding – a consortium of companies (subject to corporate income tax law).

Any operations under the Commercial Code related to assets managed by budgetary units are allowed after the budgetary unit is liquidated. 

Municipalities establishing the complex multi-profile utility of the Commercial Code should also develop new methods of control and supervision, decide on principles and methodologies of development individual profiles within one structure and resolving conflicts among individual companies or units of a holding. Municipality should also hire a team of experts professionally prepared to perform supervisory and regulatory task on owner’s behalf. Existing cases of holdings and multi-profile companies in Polish cities do not provide clear answer. Among other, organizational difficulties and costs of holdings are subject to criticism.

1.6. Contribution to municipal budgets 

Poland’s poor budgetary classification system does not allow for a precise distinction of expenditures by sectors, with the exception of roads, heating and green areas. The only unproblematic set of data covers the total expenditures for the provision of municipal services compared to total expenditures of local governments. The second difficulty is that utilities of different organizational forms have different relationships with the municipal budget. Expenditures of budgetary and auxiliary units only are shown in municipal budgets (on both expenditure and revenue sides). Thirdly, the method and scale of financing capital projects by municipalities and utilities (under the Commercial Code) differs and the latter is not shown in municipal budgets.

Therefore, it is very difficult to analyze the flow of funds between individual sectors and municipal budgets. The situation will be improved in the year 2001, when a new budgetary classification is to be introduced.

On the other hand, the set of available data allows for analyzing expenditures on municipal services incurred by gminas, urban poviats and rural poviats. According to aggregate data from the Central Statistical Office, in 1999 gminas and poviats spent 29% of their budgets on municipal services, of which 15.8% and 13.6% was respectively on capital projects. 

Rural poviats have spent a relatively small amount (7.1%)  of their total expenditures on public services: namely on the repair and maintenance of roads, including less than 1% on related capital projects. In comparison, urban poviats have spent 8.7% on the same purpose (roads), including 4.7% on capital projects; and gminas have spent 6% and 2% respectively.

Hence, expenditures on municipal services are an important, but not dominant item in budgets of the local governments. As a comparison, in 1999, education expenditures amounted to 40% in gminas, 38% in urban poviats and 42% in rural poviats. 

1.7. Methods and sources of infrastructure financing. 

Typically, methods of raising capital funds and financing sources of municipal services and infrastructure projects include most frequently: local governments budgets, utilities revenues (from prices and charges) and external sources such as credits and loans, including soft loans, bonds, subsidies, local, national and international grants and contributions from citizens.

Searching for additional financing sources becomes a must, since year by year the total debt of local governments is growing, and expenditures are increasing as a result of taking new responsibilities (e.g. healthcare and education), inadequate compensation by the State and insufficient revenues from local taxes and fees. According to a statement by Union of Polish Cities made in October during the 20th General Meeting, the success of Polish decentralization reform depends on the availability to local governments of adequate resources required to implement new tasks. Unfortunately, this is still not the case. In 2000, the financial situation of cities and other municipalities once again worsened, along with their ability to finance infrastructure projects (Rzeczpospolita National Daily  issue no. 241/2000).
Under these circumstances, the financing of infrastructure and assets by the private sector through direct investment, purchase of assets and shares of municipal companies, BOT contracts and leasing will play an increasingly significant role. 

Since 1999, the Public Finance Law has significantly influenced the financial management of local governments and municipal infrastructure finance.

The budget resolution by local governments continues to be a financial basis for the purposes of planning infrastructure projects included in the budget.

Enabling gminas, poviats and voivodships to design long-term capital plans as an appendix to the budget resolution (Article 110 of the Public Finance Law) creates an opportunity to accelerate infrastructure development. It is recommended to agree gminas long-term capital plans with similar regional programs implemented by voivodships. 

In accordance with Physical Planning Law, since January 1st, 1999 gminas are obliged to take into account, in their local land use plans, central and local governments projects resulting from the development strategy, and land use plans of self-government voivodships and those resulting from studies and analysis made by poviats.  

Gminas are frequently the largest local investors, but their structure and annual budget planning procedures, lack of professional and creative staff, insufficient analytical and management tools do not support investments. 

As far as capital projects are concerned, poviat responsibilities are much more limited than those vested with gminas. Poviats may participate in regional projects. One of the very few poviat’s responsibilities  is the construction and maintenance of poviat roads (Article 2 of the Public Roads Financing Law). There is no detailed legislation on planning capital projects by poviats other than Public Finance Law. Poviat adopts every year a budget resolution and may design multi-year capital plans.

The voivodship has relatively extensive capital planning powers, including municipal projects. The Voivodship Assembly adopts development strategies, including the development of technical infrastructure, voivodship programs and long-term capital programs. The Assembly adopts also voivodship land use plans based on national strategy and the State regional policy. The land use plan is taken into account by gminas in their planning process. The voivodship self-government has also opinion-making and coordination powers in the area of energy sector.

The Public Finance Law is extending the provisions of the Constitution and introduces significant restrictions on municipal indebtedness. The national public debt includes municipal and other public authorities debts and the state budget debt.

If consolidated national debt reaches the level of three fifths of the annual gross national product, public bodies – including local governments, are not allowed to contract new credits and loans nor extend financial guarantees and collateral. The Public Finance Law includes the safety procedures to follow if the consolidated debt comes close to the limit (50%, 55%) and remedial procedures if the limit of 60% of GNP is exceeded. The same limit applies to each individual local government debt and the same procedures apply accordingly. 

Such mechanisms are acceptable from the macro-economic perspective, however, when introduced, municipal debt represented approximately 1% of GNP and the state debt – 45% of GNP. As a consequence of high disproportion in contributing to macro-economic threat and joint and several liability, municipal budgets are penalized for the central government’s ’sins’. This may bring to a halt credit financing of municipal projects, causing significant problems for local governments.

Additionally, according to other provisions of the Public Finance Law, a municipal debt service in each individual year needs to be less than 15% of annual revenues or less than 12%, if the national public debt exceeds 55% of GNP.

The total amount of municipal debt at the end of the year shall not exceed 60% of total revenues (the law does not discriminate between the sources of deficit).

If the public debt exceeds 60% of GNP, local governments are not allowed to make any deficit in the next budgetary year.

Local governments may extend specific grants to their budgetary units and auxiliary units. The Commercial Code companies are not allowed to receive any grants from municipal budgets, however according to the Commercial Code, gmina as a shareholder may contribute to the equity.
1.8. Municipal investment needs in the context of EU integration 

In order to ensure compliance with environmental provisions of the EU legislation, Poland has to make very significant capital investments. It is likely that some transition periods will be negotiated to allow for the extension of the implementation period. In any case, according to the World Bank estimates
, capital requirements in the public sector (including water/wastewater  sector, solid waste disposal and air pollution control, both central and local governments expenditures) amount to $22.1 billion or $42.2 billion, depending on EU requirements (excluding maintenance and repair costs). The required investments in water/wastewater  and solid waste sectors amount to $12.2 and 20.7 billion respectively (approximately 80% for water/wastewater  and 20% for solid waste).

The required investments are much higher than Poland’s public expenditures on these purposes up to the present. Due to other budget commitments the latter should not be expected to increase significantly in the future. Under these circumstances, evenwith a significant increase ofassistance from the European Union would probably not cover all investment needs. That is why contributions from the private sector and consumers (through prices and fees) is required to finance the construction and maintenance of future infrastructure facilities.

1.9. Accounting standards of Utilities
Principles and accounting standards vary, depending on the incorporation form of a utility. The Public Finance Law and the budgetary classification apply to budgetary units (e.g. municipal services department in rural gmina). Accounting systems of commercial companies are subject to the Accountancy Law. 

The amended Accountancy Law, in effect from January 1. 2001, introduces significant changes. The amendments aim at adjusting national standards to the EU directives and international accounting standards. The most important changes for the utilities include
:
· codification of accounting and reporting procedures applicable to mergers;
· codification of accounting procedures applicable to capital markets transactions (includes also a definition of financial instruments) and reliable valuation of assets and liabilities and related risks in financial reports;
· definitions of financial and operational leasing, agreeing relevant terminology with the Civil Code; 

· codification of long-term contracts ensuring correct accounting for resulting costs and revenues; 

· codification of terminology and requirements regarding consolidated financial reports of holding companies;
· provisions on deferred tax.

Numerous amendments aim at improving the flexibility and transparency of accounting and reporting systems and reflect the continuous development of structures, management techniques and financial tools. A new financial report format is introduced to ensure full disclosure of actual assets, finances and the revenues of a company. According to the amended Accounting Law, the Accounting Standards Committee will be established. 

1.10. Further transformation impediments 

The process of transformation in the municipal sector has passed a critical point and it seems that nothing can stop a trend of improving the effectiveness and private sector participation. However, this process may be significantly delayed. The most important impediments to transformation and development of municipal services include:

a) inadequate financing of local budgets, resulting in a lack of resources to stop disrepair of assets and to finance new projects – if the local budgets are to contribute;
b) politics-driven local government activities related to services development and financing strategy, stimulation and protection of local markets, damaging municipal services sector and utilities,;
c) conservative and dual pricing, tariff and renting policy in water/wastewater, housing and public transport sectors;
d) passive policy of many local governments in the field of improving the effectiveness of municipal services, restructuring and privatization, independence and self-financing, commercialization market-orientation;
e) lack of clear economic regulation systems and division of regulatory responsibilities in natural monopoly sectors (particularly water/wastewater sector) resulting from dual roles played by local governments (conflicting roles of utility’s owner and consumer’s representative). This impediment may be mitigated by a compromise regulation to be adopted in 2001;
f) Pauperization of many customers groups – a threat on the demand side of services.

2. Sectoral issues
2.1. Water/wastewater services

2.1.1. Basic information and data relating to the sector

The number of buyers of water/wastewater services has been increasing over the last decade. In cities, on average, some 91% of inhabitants are users of water-pipe networks, and some 82.4% of inhabitants are users of sewerage networks. For small towns, these figures are 70 to 80%, and 40-60%, respectively. On the other hand, however, we should note a fall in tap water consumption by households. In 1998, water consumption fell from 1993 by some 27% - 141.0 liters/day per capita. In a vast majority of cities drinking water standards are consistent with WHO guidelines.

The number of wastewater treatment plants in cities has been growing. While in 1993, 319 out of 875 Polish cities had no wastewater treatment plants, in 1998 the number of such cities dropped to 130. 

In 1998 untreated wastewater accounted for only 21% of effluents discharged into municipal collecting systems, which means that the share of treated wastewater actually doubled  in comparison to 1993. 

In rural areas, the water supply and wastewater disposal situation is relatively poor. Some 50% of the rural population has no access to water-pipe networks. The situation in the field of wastewater disposal and treatment in the sewerage network is even worse.

In 1999, the average price of 1 cu. m of water for household use was $ 0.3. 

In view of huge investment needs, estimated at $ 12.2 million to $ 20.7 million
, gminas and enterprises must in the future not only maintain, but also intensify their organizational and financial efforts towards the improvement of water supply for households, as well as wastewater disposal and treatment. 

2.1.2. Legal framework and sector operation in the years 1999 - 2000

The principles of managing the sector and provision of water/wastewater services are set forth by the Water law of October 24, 1974 and by implementing regulations to this law. The regulations relate, inter alia, to water/wastewater quality, ownership of water supply and wastewater disposal facilities, principles of their maintenance and operation as well as the principles of setting prices and charges for water supply and wastewater disposal. 

As early as 1990 the law became an obsolete act, inadequate to the changed political, economic and social situation of the country. It not only did not support reforms, but also  hampered the implementation of new provisions.The same can be said, more or less, about implementing regulations to this law, including the tariff regulation.

The powers of the central state administration agencies relating to the sector are limited and indirect. They mostly pertain to issues involved with the ownership of waters, commercial use of water resources (water supply and effluent disposal permits), water resource management and its financing, fines and charges for commercial use of water resources and water facilities, as well as water economy and water protection. 

Gminas have broader powers in this field. These are ownership powers relating to property or stakes in water/wastewater companies, as well as economic powers (price-setting policy). Nevertheless, there are no detailed rules of exercising these powers in connection with dual roles played by local governments, and to different time frames of making political and economic decisions, which affects the quality of procedures and practices of managing the sector on the local level. 

Given the absence of a systemic legal regulation of the sector, there is an urgent need for passing a law water supply and wastewater disposal
. 

2.2.3. Management procedures and practices

By 1989, there had been some 50 single-profile water/wastewater enterprises, of which 80% operated on a voivodship or regional scale. In small towns, not covered by their operation, water/wastewater services were provided within the framework of multi-profile enterprises
. 

In 1999, in the surveyed 793 towns and cities, relevant operations were conducted by 368 budgetary enterprises, accounting for 46% of the total, 344 capital companies (being a dominating form of incorporation in cities of more than 10,000 inhabitants), accounting for 43% of the total, 19 state-owned enterprises (2%) and 10 budgetary entities (1%). Thirty eight private entities were commissioned, providing services upon the conclusion of appropriate contracts. Twelve contracts of the lease of assets used for rendering water/wastewater services were concluded
.

 Relatively few cases of cooperation between public and private entities in the sector can be found in Poland. Bielsko-Biała, Gdañsk, Bydgoszcz, Poznañ and Płock are the cities that have implemented or considerably intensified the processes of undertaking such cooperation. Each of these cases has its specific features and would require a separate, detailed description.

In the case of Gdañsk, there are two such agreements. First, the city of Gdañsk and France's SAUR group established a joint-stock company known as SAUR Neptun Gdañsk S.A., in which the French shareholder owns a 51% stake. Secondly, the city of Gdañsk and the company have concluded a contract of lease of assets used for rendering water/wastewater services. 

The company is responsible for the maintenance and operation of water/wastewater facilities, for providing services of appropriate quality, and for the collection of charges for the provided services to be contributed to the city's budget. Furthermore, the company acts in the capacity of the city's adviser on investment planning and technological development. 

The city exercises supervision and control over the company, specifies investment projects and approves charges. Water/wastewater charges calculation formula is also determined in the agreement, along with limits to growth of these charges. 

Agreements of a different kind have been concluded in Bielsko-Biała. AQUA S.A., a municipal company of the city and neighboring gminas was established in 1990. The company drew up a long-term investment scheme, and borrowing agreements with the World Bank and the National Environmental Protection Fund were signed in 1996. The agreement with the World Bank includes provisions relating to, inter alia, standards of services and efficiency of equipment, standards of customer service, financial effectiveness, principles and procedure of preparation and approval of tariffs (tariff clauses have been applied), as well as collection of charges.

AQUA S.A. has also implemented a system of joint realization of investment projects with real estate owners who co-finance specific projects up to 30% of costs in exchange for the Company's shares acquired by them at the moment of contributing assets to the Company's equity. Since 1997, the Company's shares have been traded at the CeTO regulated curb market.

The second stage of the Company's privatization started in 1998. Anglo-American International Water Ltd., a company selected by way of offer negotiations, bought 21% of the city's shares. The city itself currently owns a 51% stake. 

A different situation has developed in Piaseczno, a medium-sized city in a gmina near Warsaw. An agreement was concluded between the city and a private entrepreneur, providing for maintenance and operation of water/wastewater facilities in the city, involving post-damage repairs and network overhauls. 

The main differences between the presented cases lie in the scope of responsibility for infrastructure in the sense of commitment to infrastructure development financing. 

2.2.4. Principles and methodologies of setting and levying charges

The existing tariff system can be described as highly unspecified. This issue is regulated by a single provision, i.e. Art. 4 of the Municipal Economy law, under which municipal authorities are equipped with powers to determine the level of prices and charges for providing water/wastewater services, or the procedure of setting them. It is a common rule that the level of charges is proposed by an enterprise for gmina's approval. 

Price calculation is still based on principles determined in the tariff ordinance of 1996. Under the present economic conditions and in view of capital needs of the sector, these principles are seriously outmoded and do not guarantee raising sufficient funds for development. In accordance with that regulation, the charge is determined on the basis of projected and justified annual costs of maintenance and operation of water/wastewater facilities, with depreciation taken into account, increased by the profit margin calculated by the ’cost plus’ method. Maintenance and operation costs do not cover capital acquisition costs, investment costs, costs of building up reserves for receivables and capital reserves. This adversely affects the chances for accumulating capital for development by the enterprise itself, and compels gminas to pick up the burden of investment financing. 

The levels of charges paid by households and other buyers can vary if there is a documented cost differential, but only with regards to the costs of water/wastewater facilities maintenance. The costs of maintenance and operation of facilities do not cover costs of rainwater draining. 

As a rule, quantitative tariff is applied by enterprises which collect charges for water/wastewater services. In Poland, charges for these services are not subject to sharp increases. 

2.2.9. Environmental protection

Regulations relating to the improvement of the quality of water supplied to users, as well as norms relating to the discharge and treatment of municipal wastewater are being regularly amended. The latest legislative change took place in October 2000, with the entry into force of the regulation of the Minister of Health on standards to be met by drinking, industrial and bathing water, and on the principles of exercising water quality control by Sanitary Inspection agencies. The regulation of the Council of Ministers on conditions of wastewater discharge into municipal collecting systems took effect in 1999. The possible revision of environmental regulations will relate, inter alia, to issues involved with improvement of wastewater treatment standards and with entry of heavy metals or detergents into the environment.

The principles of public access to information about water/wastewater services are determined by regulations of providing services, but this issue is not seen as a particularly important one by local governments, enterprises and buyers of services alike. 

Summary

For the sector's future it is most important to work out new systemic principles of its financing and development. Tariff issues and tariff regulation in the sector require many changes in order to provide for actual development of the sector in the field of improvement of standards of provided services, as well as environmental standards. 

1. There are no precise rules of exercising of local government entities' powers, including those relating to the sector's regulation by gminas, which determines the quality of rules and practices of the sector management and financing at the local level. The way of economic regulation of the sector to date has been highly insufficient. The absence of a regulatory agency independent from gminas gives rise to, among other things, the problem 
dual roles played by local governments (municipal authorities represent the owner of enterprises and, at the same time, consumers and voters). It is especially important in the field of setting user charges for water and wastewater services.

2. The methods of calculation of charges discourage private entities, including investors, from involvement in the sector and, furthermore, they do not motivate utilities to cut operation costs. 

2.2. Municipal Heating Sector

2.2.1. Basic information and data relating to the sector

The heating requirements of some 65% of households in Poland are covered by heat generated in centralized heat sources. According to estimates, some 5 million households benefit from this form of heat supply, which corresponds with some 16 million inhabitants.

Centralized urban heat sources consist of:
· professional heating plants and heat-and-power generating plants of total thermal output of some 25,000 MW, including some 10,000 MW of thermal output generated in association with electricity; 

· industrial heating plants and heat-and-power generating plants of total thermal output of some 4,000 MW;

· municipal heating plants and boiler plants of thermal output of some 15,000 MW. 

‘Professional’ heating plants and heat-and-power generating plants are the property of state-owned enterprises (power plants), which have recently been undergoing privatization. 

Industrial heating plants and heat-and-power generating plants are the property of industrial plants (private or state-owned), selling generated heat or waste heat to satisfy the needs of cities. 

Municipal heating plants and boiler plants are the property of municipal heating supply enterprises. They are responsible for transmission to buildings (through heat distribution networks) of heat generated in their own sources or purchased from professional and industrial heating plants and heat-and-power generating plants. 

Heat output in the above-mentioned centralized heat sources for the needs of residential and public utility buildings, as well as for the needs of industrial plants receiving heat supplies from municipal heating networks amounts to approximately 330 million GJ per year, of which some 260 million GJ per year is required for the needs of residential buildings. 

In buildings covered by centralized heat supplies, more than 65% of flats are equipped with hot water supply systems.

The heating requirements of households in cities and in villages remaining outside of the centralized heat supply system are covered by local boiler plants operated by owners or administrators of buildings, or by means of stove heating. In the new buildings constructed in recent years with employment of energy-saving technologies, there is a limited number of cases of using electrical energy for heating purposes. 

Thermal efficiency of heating sources depends on the applied heat generation technology. As a result of heat production in association with electrical energy generation, by means of high-performance boilers burning coal dust, thermal efficiency of professional heat-and-power generating plants is the highest and reaches 79-80%. 

Heat efficiency of industrial sources shows considerable variations and ranges from 60-65% in heating plants to above 75% in heat-and-power generating plants. Large heating plants operated by heating supply enterprises produce heat at an average efficiency of some 65%, while thermal efficiency of small, dispersed individual boiler plants is some 55%. The average efficiency of heat transmission grids is estimated at some 90%, and ranges from 85% to 93% in particular cities, depending on the technical condition and grid construction technology. 

Frequency of heat distribution network failures declined as a result of repairs carried out in the 1990s. At present, the failure frequency does not exceed 0.1 failure/km per year, compared to 0.2 failure/km per year (1.4 in Warsaw) in previous years. 

2.2.2. Legal framework 

Economic activity in the field of heat supply is regulated by provisions of the Energy law. 

The law specifies:
· principles of shaping energy policy of the State;

· principles of supplying and using fuels and energy, including provisions which specify, inter alia, the principles of hooking up entities to distribution networks, of covering costs of hooking up, trade in gaseous fuels, electrical energy and heat, provision of transmission services, distribution network traffic and network operation, as well as quality standards of services provided. Detailed regulations in this field, in accordance with the law delegation, are specified by a regulation of the Minister of Economy; 
· bodies appropriate for issues concerned with fuels and energy economy (including heat). Central regulatory body - the President of Energy Regulatory Office (later referred to as the URE President) was established. The URE President is appointed by the Chairman of the Council of Ministers, which secures his political independence from local authorities. Among other things, he is empowered to grant and withdraw licenses for economic activity in this field, as well as to approve and control gaseous fuels, electricity and heat tariffs from the point of view of their compatibility with principles specified by the provisions of the law;
· principles of operation of power sector utilities, inter alia, licensing and setting tariffs.

Pursuant to local government laws, gminas are answerable to local communities for securing appropriate functioning of heat supplies. The provisions of energy law precisely specify this answerability, imposing on gminas an obligation of drawing up plans of supplying heat, gaseous fuels, and electricity. 

Pursuant to the law, gminas are also responsible for overseeing the development of municipal energy facilities, including heat facilities, by way of the drawing up and approval of energy development plans, and providing for their compatibility with gminas' physical planning schemes.

Furthermore, gminas are obliged to secure heat supplies for residential and public utility buildings being their property. 

2.2.3. Management principles and practices 

In the early 1990s, partly due to the World Bank experts' suggestions, the government of the Republic of Poland declared the undertaking of the following measures relating to the heat supply sector:
· restructuring of organizational schemes; 

· departure from the central-level setting (i.e. by the Minister of Finance) of heat prices (so-called official prices), and from subsidizing heat prices paid by tenants; 

· modernization of heating supply systems. 

Unlike the practices of previous years, when the state was not only the creator of energy policy, but also the owner of the heating supply infrastructure, as well as the organizer and supervisor of services, under present legislation these functions have been split. In the heating supply sector, ownership functions have been separated from the organization and management function and from supervision over prices and quality of services provided. 

As a result of the local government system reform, the assets of heating supply enterprises overseen by local state administration agencies, which had been previously owned by the state, became property of gminas, which were obliged to provide for management of these assets. 

Prior to the undertaking in 1990 of organizational changes, there had been 55 voivodship - and regional level - heating supply enterprises operating in Poland. As a result of introduced changes, about six hundred enterprises were established, and their scope of operations corresponded with heat supply infrastructure in particular gminas. 

Municipal limited liability companies and single- and multi-profile budgetary entities are being further transformed, inter alia, into joint-stock companies and companies with participation of private parties, including foreign parties. These developments are accompanied by the privatization of state-owned heating supply enterprises. Energy Law provisions include uniform legal regulations for all economic entities, irrespective of the form of incorporation.

2.2.4. Principles and methodologies of setting tariffs

In the early 1990s (by the end of the third quarter of 1991) heat producers and distributors were empowered to set the prices of heat generated and supplied to customers on the basis of cost price formula, i.e. with the price being set with the so-called justified costs, verified and taken into account by the Tax Chambers. In October 1991, this system was replaced with a system of setting by the Minister of Finance of maximum conventional price growth indices, and prohibition of increasing conventional heat prices due to higher operation costs dependent on heating supply enterprises. The above systems of limiting the growth of conventional heating prices were an element of the state policy of equalizing conventional heating prices binding for heat producers and distributors with official prices binding for end-users of heat, i.e. tenants. 

The second element of this policy involved increasing the frequency and scale of official rises in heat prices.

As a result of the adopted price policy in 1991-1993, the increase in the conventional prices of heat was similar to the consumer price index (some 250%), while the increase in official heat prices amounted to some 1,700%. 

The much faster growth rate of official prices has resulted in their approximation to conventional prices and, by the same token, to cuts in budget subsidies. At the same time, such a situation has led to market-oriented changes in the responses of heat consumers, reflected in the pressure on savings, as well as on a departure for lump-sum payments and their replacement with metered heat supplies.

Equalization of conventional and official heat prices made it possible for the abolishment of budgetary subsidies, for the state's withdrawal from setting heating prices, and for an introduction pursuant to the Energy Law and implementing regulations to this law of the principles of setting heat tariffs calculated on the basis of justified costs.

Through introduction of tariff prices and rates of charges related to units of measures of heat, as well as universal measuring of heating supply to buildings, universal implementation of quantitative settlements was rendered possible. Consequently, heat has become a ’merchandise’. This statement refers, in particular, to buildings in which apartments are equipped with heat control and measuring devices. In such buildings, tenants can take up heat in amounts corresponding with their preferred thermal comfort, or their financial capacity.  

Consumer protection against unjustified level of tariff prices and rates of charges has been secured by way of heat tariffs approval by the URE President. 

In connection with the liberalization of heat prices, resulting in a high share of expenditure on heating in rental fees (some 60%), it is indispensable to make it possible for the worst-off families to be able to pay heat charges. This will be secured by financial support through the system of housing benefits, being an element of social policy pursued by gminas. 

Energy Law provisions are assumed to secure self-financing of the activities of heat supply enterprises on the basis of charges collected from customers.

Tariff prices and rates of charges may vary exclusively for justified costs of provision of services. Hence, there is no cross-subsidizing of specific tariff groups of customers, or subsidizing of heating activities with revenues from other kinds of activities. 

In accordance with the provisions of the law, tariffs for gaseous fuels, electricity and heat should cover justified operating costs in the field of generation, processing, storage, transmission, distribution or trade in heat, as well as the costs of modernization, development and environmental protection. 

Tariffs may take into account the costs of co-funding by enterprises of undertakings and measures aimed at cutting heat consumption by customers. 

Enterprises may differentiate tariff prices and rates of charges for various groups of customers exclusively for justified costs related to the performance of services, and are obliged to provide for the share of fixed charges in total charges not to exceed 30%. Profit rate depends on the reasonable investment needs of the enterprise.

Detailed principles (methodology) of tariff setting and calculating are determined by way of a regulation by the Minister of Economy in agreement with a minister appropriate for public finance upon consultation with the URE President. Pursuant to the law, tariffs designed by utilities are subject to approval by the URE President. Decisions made by the URE President can be appealed against to the Voivodship Court in Warsaw (the anti-monopoly court).  

The URE President can exempt the utility from the obligation of submitting tariffs for approval, if he/she concludes that it operates on a competitive market, or he/she can withdraw the granted exemption. 

Within seven days since their approval by the URE President, the tariffs for heating are submitted for promulgation, at the enterprise's expense, in the Voivodship Official Gazette appropriate for location. 

2.2.5. Investment financing

Investment projects of heating supply enterprises are drawn up on the basis of their long-term modernization and development schemes, aimed primarily at securing an appropriate quality of services and minimization of heating supply and environmental pollution costs. These projects should be compatible with municipal plans (their provisions) of gaseous fuels, electricity and heat supply, affecting investment activities of enterprises. Financial costs involved with investment outlays which have been made, as well as operating costs associated with completed investment projects are taken into account by heating supply enterprises while designing their tariffs. 

In 1991, the government of the Republic of Poland concluded a guarantee agreement with the World Bank, along with bilateral agreements with heating supply enterprises, upon which the World Bank granted loans for financing the most urgent modernization tasks: SPEC Warsaw ($ 100 million); OPEC Gdañsk ($ 20 million); OPEC Gdynia ($ 40 million); MPEC Kraków ($ 25 million); PEC Katowice ($ 45 million). 

Furthermore, a credit line was opened for supporting modernization requirements of further heating systems on the basis of funds provided by the European Bank for Reconstruction and Development, and made available for Wielkopolski Bank Kredytowy.

The World Bank involvement in the financing of the modernization of selected heating systems has also played a role of an incentive stimulating the interest of foreign investors in similar projects in other Polish cities. A market has emerged of consulting services offered by Polish and foreign firms offering preparation of master plans and feasibility studies for heating systems modernization and development undertakings. Building administrations showed an increased interest in fixing heat control and measuring devices, especially heat meters, due to increased heat prices. Undertakings in this field were supported with state budget subsidies. 

As a result of modernization investment carried out with support of these funds, as well as enterprises' own funds, large-scale projects involving the replacement of worn-out heat distribution networks have been completed in a number of cities, with application of pre-isolated pipes and state-of-the-art tight fittings. Heat distribution centers have been modernized through providing them with modern, small-size long-life heat exchangers, and with automatic heat control and measuring devices. 

Thanks to these actions, the quality of heat supply services has improved. The excessive failure frequency of heating systems has been generally reduced. For example, in Warsaw, where the failure frequency used to be 1.4 failure/km per year, distribution network failures have been reduced to incidental cases.

In a number of cities, modernization of heating supply systems has allowed to significantly cut the costs of routine repairs of these systems, as well as the costs of damage repairs. 

The completion in 1999 of the scheme of providing buildings hooked up to municipal heat distribution networks with heat meters, has created conditions for introduction of settlements for the amount of heat supplied to individual buildings, as well as settlements for the amount of heat used in individual apartments. 

The law of December 18, 1998 on support for thermomodernization schemes /Journal of Laws No. 162, item 1221/ introduced a system of supporting thermomodernization schemes in buildings on the basis of bank credits repaid by investors (with interest) up to 75%. The remaining part of the credit is repaid to creditor banks from the Thermomodernization Fund supported by the state budget. Unfortunately, towards the end of 2000 credits re-financed pursuant to this law do not enjoy such an interest as was originally assumed. 

Pilot projects aimed at the implementation in Poland of European solutions in the field of rationalization of fuels and energy consumption, as well as the utilization of renewable energy sources have been carried out with support of foreign aid funds. 

2.2.6. Accounting principles and standards

Irrespective of applicable accounting standards, the Energy Law makes power sector enterprises (including those conducting activities in the field of heat supply) obliged to keep, within the framework of company accounts, their books in a way to enable the calculation of their fixed costs, variable costs and revenues, separately for generation, transmission and distribution, as well as a trade in each kind of fuels and energy, also in reference to particular tariff groups. 

2.2.7. Supervision and control 

The provision of heating supply services is secured on the basis of a system of granting licenses to entities conducting activities in this field. 

Under the Energy Law, licenses are required for economic activity in the field of, inter alia, heat generation except heat generation in sources of power less than 1 MW, and obtained in the technological processes of heat transmission and distribution except heat transmission and distribution to consumers of ordered power being less than 1 MW, as well as trade in heat activities. 

Licenses are granted by the URE President to applicants meeting conditions set out in the Law for a period of not less than 10 years. 

2.2.8. Public access to information

The law provides for an insight of persons and organizational entities into the draft assumptions of the heating supply plan, through making them available for the public for a 21-day period, the notification of which is made in a way customarily acceptable in a given locality.

The local community is also entitled to offer proposals, reservations and remarks to the project. Municipal councils are obliged to examine them upon approval of assumptions. 

Heating tariffs are also notified to the public. The URE President is obliged to announce in the Voivodship Official Gazette appropriate for location the information about: entities applying for a license, decisions concerning licenses and tariffs, as well as decisions made in litigant cases by the URE President. 

2.2.9. Environmental protection

Pursuant to the Energy Law, municipal plans of heat, electricity and gaseous fuels supply, as well as plans developed by heating supply enterprises cover environmental protection needs. These needs are determined with the binding environmental protection regulations taken into account (e.g. the ones pertaining to admissible emissions of SO2, NOx and particulate matter). 

Principle of integrated energy and environment management is observed while carrying out investment projects. In accordance with this principle, environmental protection reasons are taken into consideration at the stage of selection and implementation of heat generation technology. Consequently, causes of environmental damage are eliminated at the stage of carrying out the investment project, instead of liquidating its consequences following the project's completion. 

Summary

As a result of the consistently implemented policy of the state, many gminas and energy utilities, as well as the entry into force of the Energy Law, systemic principles of organization management, regulation and financing of the sector have been set forth. Institutional and economic foundations for the privatization of power, including heat, distribution enterprises  have been created. The privatization of municipal heat distribution enterprises has been accompanying privatization of large state-owned heat-and-power generating plants, in this way contributing to fast ownership changes in the entire sector.

Further systemic changes will result from practical experience of the sector development, technological changes and demand for specific energy sources.
2.3. Solid waste management

2.3.1. Basic information and data 

Waste management is one of the most sensitive issues in environmental and social terms. It is a sector with a complicated organizational and functional structure, as it assumes cooperation of various state-owned, municipal and private entities at different levels of strategic, planning and executionarry activities. It is assumed to be a sector of highly integrated methods of waste disposal, as well as multifarious mechanisms and instruments of financing.

The present study is devoted mostly to the part of the waste management system which covers the category of municipal wastes. 

Due to specific features of municipal wastes disposal systems, they are ’technically’ distinguished in waste management systems all over the world. 

In the early 1990s, the condition of the municipal waste management in Poland left much to be desired, in terms of its both technical and environmental aspects. Over the last decade, many arrears have been made up for, especially in the field of organization and techniques of solid waste disposal from urban agglomerations. In this field Poland has already ’caught up’ with developed countries. Nevertheless, substantial decade-long delays still exist in the field of organization and techniques of disposal and treatment of municipal wastes. 

The underdevelopment of the waste management became more apparent when the growing amount of municipal wastes emerged as the by-product of the economic transformation process. According to the available data, Poland is currently ranked among European leaders in terms of the amount of municipal wastes generated. In 1997, the average amount of wastes per capita amounted to 1,215 cu.m (some 316 kg), and almost doubled in 1975
. In 1998, 133 million tons of wastes were generated in Poland, which was the third-largest figure in Europe to the United Kingdom and Germany. 

Landfilling is the basic form of waste disposal in Poland. Only a small percentage of municipal wastes is subject to recycling and composting. According to OBREM data, some 880 municipal landfill sites and some 10,000 unauthorized dumping grounds are registered in Poland. Apart from that, there are some 2,000 small municipal landfill sites established and used without a permit. Only less than 30% of the registered landfill sites have been established in accordance with the requirements of environmental protection services and pose no threat to human health and the environment. 

In Poland, the introduction of degassing facilities to municipal landfill sites started only 10 years ago. At present, there are some 13 landfill sites equipped with state-of-the-art passive or active degassing facilities (i.e. burning gas "into the air" or utilizing  gas for electricity or heat generation). 

Approximately 94% of all municipal wastes are deposited in dumping sites. "Provisions of the municipal policy of the State" (1995) envisage that after 2010 the proportions of wastes which are landfilled and processed for further utilization will be reversed. 

Some 219,000 tons of solid wastes (1.8% of their total amount) are composted. In Poland there are only several composting plants employing the technology of composting in bioreactors, or proper technology of composting in compost piles. It is assumed that an estimated 20 composting plants will be in operation by the end of 2000. The degree of compost utilization for agricultural purposes is small due to heavy contamination of the product (presence of heavy metals, glass and other inorganic compounds).

The situation in the field of the economic utilization of cullet has improved in comparison to 1990. In 1997, 150,000 tons of broken glass were collected (compared to 2,000 tons in 1991). A more favorable situation continues in the field of metallic raw materials recovery. No major change or even a deterioration is reported in the recovery of paper, textile materials, plastics, rubber and hazardous wastes. Generally speaking, the degree of secondary materials recovery in Poland still remains unsatisfactory, and under the current conditions economic activity in the field of recycling of wastes is unprofitable
.

As regards to the ’waste’ standards of the European Union, given the above description meeting the requirement of non-landfilling wastes without their prior technical, chemical or biological processing seems to be a major problem. 

2.3.2. Legal framework 

In Poland, the issues of the disposal of municipal wastes are within the scope of the municipalities' own tasks. Poviat- and voivodship-level authorities are also entrusted with carrying out public tasks of a supra-gmina or voivodship (regional) nature in the field of environmental protection, including waste management. 

Basic regulations involved with the disposal of municipal wastes are contained in the law on gmina cleanliness and order, and in the law on wastes. 

The major secondary acts are the regulations issued in 1997-1999:

· on classification of wastes; 

· on wastes which should be reused for industrial purposes, and conditions which must be met for their reuse; 

· on packaging markings; 

· on the detailed rules of disposal, utilization and treatment of wastes; 

· on specifying the types of investment projects being particularly hazardous for the environment and human health, or posing a threat of deterioration of the environment condition, as well as requirements to be met by assessments of the environmental impact of these investment projects; 

· on fees for waste storage.

Municipal wastes are defined as solid and liquid wastes originating in household, in public utility and public services buildings, as well as in premises used for office or social purposes by the polluter, including liquid wastes accumulated in cesspools, abandoned wrecks of motor vehicles, as well as street refuse, except hazardous wastes.

Pursuant to Art. 19.1 of the law on wastes states that: "Gminas carry out tasks involved with rational municipal waste management in accordance with principles set out in regulations on gmina cleanliness and order", and under provisions of par. 3 of this article "Gminas implement tasks involved with rational municipal waste management in accordance with principles of the "gmina environmental protection program", adopted by the municipal council. 

Under Art. 3 of the law on gmina cleanliness and order, keeping cleanliness and order are among gminas' statutory tasks. Gminas secure cleanliness and order on their territory and provide conditions indispensable for their keeping, including, inter alia:
•
conditions for performance of works involved with keeping cleanliness and order on the gmina territory; 

•
establishment, maintenance and operation of municipal waste landfills or facilities for the reuse or treatment of these wastes, owned solely or jointly with other gminas;   

•
prevention of streets, squares or open-space areas pollution by means of: liquidation of 
illegal waste disposal and counteracting such disposal; construction and maintenance of public toilets; placing street dustbins in areas of intensive pedestrian traffic, organization of municipal waste collection from mobile appliances; 

•
conditions for recycling and storage of reusable wastes, in cooperation with entities and 
persons undertaking such activities; 

•
cooperation with appropriate government administration agencies in the field of 
management of hazardous waste, separated from municipal wastes. 

Under Art. 4 of the law, "the municipal council, upon learning the opinion of the state regional sanitary inspector sets, by way of a resolution, detailed principles of gmina cleanliness and order, concerning, inter alia:
•
requirements in the field of cleanliness and order keeping on the territory of real estate;  •
the kind of equipment for collection of municipal wastes on the territory of real estate 
and public roads, as well as the principles of its distribution;

•
frequency, principles and methods of municipal wastes removal from real estate and other areas of public use. 

“The laws determine a certain system of managing and financing local waste management, but they do not make up a complete national system of waste management. By passing the law on gmina cleanliness and order and the law on wastes the lawmaker vested considerable powers over economic entities with political bodies, not being technically prepared for their execution {...}, he has also put emphasis on reduction of the amount of wastes {...}, without seeing the need for easing the regulations pertaining to the creation of indispensable infrastructure for treatment and deposition of wastes."
 
Inconsistent implementation of the existing regulations is another issue here. (This problem was also dealt with by the Sejm of the Republic of Poland in 1999). For example, only few producers of wastes observe the obligation of consulting the method of sewage treatment with municipal authorities or the voivodship
. By the middle of 1999 as much as 76% of gminas had not implemented comprehensive systems of municipal waste management
. 

2.3.3. Problems of managing the sector
As has been already mentioned, by the mid-1999 as much as 76% of gminas had not implemented comprehensive systems of municipal waste management, and only several dozen gminas can pride themselves on well-designed and implemented municipal wastes management schemes. The ’island-like’ nature of these solutions gives rise to a number of conflicts. Namely, it may happen that due to the high standard of services the adopted solutions are much more expensive than traditional ones. Although the latter are consistent with the law, they do not take into account future requirements. In a number of cases, the choice of cheaper systems did not allow it to achieve the assumed economic parameters. On the one hand, this may be an indication of the shortcomings emerging at the stage of drafting the project and, on the other hand, of the scale of difficulties investors have to reckon with given the binding provisions of the law. 

In nation-wide terms, the situation cannot be improved by the waste utilization contests organized by the National Environmental Protection and Water Economy Fund. The third contest announced by the Fund in 1999 was concerned with the undertakings involving supra-local and comprehensive utilization of wastes in rural areas. 

Another problem is posed here by unclear competence in the field of supra-local issues of waste management, due to which the issues of hazardous wastes and recycling have been left ’for later’. 

At present, following the enactment of the second stage of the local government reform, the last significant element of which was the adoption, in the middle of 2000, of regulations concerning regional policy, the management and organization system is being completed, with the final decisions being made about the scope of competence and roles played by particular levels of self-government and government administration in creation of a rational environment for municipal waste management. 

Solutions making the municipal waste management an integral part of the nation-wide waste management system have been subject to fine-tuning. 

Only a well-organized, coherent system will allow for compatibility of the Polish waste management system with international standards. 

At present, the government and Parliament are working on a new package of environmental laws, which will provide for a coherent environmental protection system. Successful implementation of these laws will depend on working out a correlated and effective waste management policy on a nation-wide scale, and on good cooperation between various kinds of administrative and economic entities acting in the environmental protection sector. 

New environmental laws will take effect progressively, also in connection with the implementation of all kinds of legal and environmental requirements applicable in EU countries. 

2.3.4. Management practices

The municipal wastes management system reveals a relatively large scale of privatization of activities in the field of waste collection and disposal. This, however, is not the case with more capital-intensive and environmentally, socially and economically sensitive undertakings, such as the establishment and management of landfills and various kinds of waste treatment facilities Most of such facilities are still owned and managed by gminas and municipal utilities. 

As can be seen from the data presented in the Report on Municipal Services (Rzeczpospolita National Daily Issue No. 178/2000, p. B6), and Central Statistical Office data, more than 1,500 enterprises, most of them privately-owned, including some 600 capital companies, deal with solid and liquid waste disposal in Poland. The market of collection, selection and utilization of wastes is subject to stiff competition. For example, in Warsaw more than 100 firms deal with waste collection, while in Piaseczno, a relatively small town in the Warsaw agglomeration there are 11 such firms, and in Katowice, the main city of the industrial region of Silesia there are 27 of them (of which 14 collect solid wastes). 

There is also variation in prices depending on the kind of waste, refuse transportation distance, et cetera. Overall, due to strong market competition, real prices of waste disposal services have been declining. 

Competition is also fierce on the landfilling market. For example, some enterprises in Poland find it profitable to transport wastes 200 to 300 km away from the place of their collection. 

In the context of prevention of monopolist practices, the principles of organization of the system of collecting, processing and deposition of wastes, have been clearly formulated. The Office for Protection of Competition and Consumers, fosters divisions into utilities dealing with wastes collection and disposal, and utilities dealing with the treatment of wastes, including firms managing municipal landfills. The point here is to prevent enterprises from combining waste collection and landfilling from taking advantage of their monopolist position. Namely, there is a threat and actual cases are reported of eliminating competition from the market by overquoting waste deposition charges, as well as hidden subsidizing of waste collection within one enterprise from landfilling charges levied on competing firms.

On the countrywide scale only several examples can be quoted as handing over the management of municipal landfills to private entities. With regards to investment projects involving the establishment of new landfills, they have been carried out so far exclusively by public entities. The main reasons for that are of a socio-political and economic and financial nature. Local governments apparently lack experience in the field of preparation of long-term management agreements, and there is conspicuous social resentment to such investment all over Poland, being additionally fuelled by mistrust or reluctance towards such undertakings, carried out by private investors. Due to economies of scale, in the world municipal landfill sites are established for entities not smaller than between 100,000 - 200,000 inhabitants
. Besides, investment, maintenance and reclamation costs have been growing steadily, also in connection with the requirement to fulfil the more and more stringent EU environmental protection standards (European Union Directive on landfill sites {1999/31/EC}) has been in effect since 1999. 

2.3.4. Setting user charges

The municipal council may determine, by way of a resolution, the upper rates of charges levied on real estate owners for services in the field of disposal and the treatment of municipal wastes, provided by municipal organizational entities, and entities having a proper permit. While setting the rates of charges, the municipal council usually applies lower rates of disposal and treatment of municipal wastes, if these wastes are recycled. Real estate owners are obliged to prove that they are benefiting from services provided by a municipal organizational entity, or from an entity having a proper permit for the provision of services of disposal and treatment of municipal wastes, by presenting the agreement and receipts for payment for services, or presenting on demand of the mayor of receipts for payment for waste deposition at municipal landfill site. If real estate owners do not prove benefiting from services provided by a municipal organizational entity, or an entity having a proper permit, the gmina takes over an obligation of disposal and treatment of municipal wastes, collecting an appropriate charge from real estate owners. Rates of these charges and detailed principles of payments for the provided services of municipal wastes disposal and treatment are set by municipal councils. 

Summary

•
Given the on-going processes of restructuring of the sector, coupled with the local government reform, the present waste management system is not coherent either on the 
gmina, or supra-gmina levels, not to mention the national level. This refers to both conceptual coherence, and organization, principles and time schedule of activities conducted in the field of waste management, as well as financing the sector and its particular elements involved with waste utilization. The distribution of powers between 
specific central state administration agencies, as well as central and local government bodies in the field of both environmental protection and economic activities stimulation 
has not been completed. Economic instruments of environmental protection relating to 
waste management, such as eco-funds, grants and preferential credits for environmental projects have not been widely employed for integration of the waste management system. 
Besides, the adopted systemic rules and technical requirements for local refuse collection systems have often proved inadequate. For example, in rural areas many facilities have been built (small landfill sites), whose technological and environmental applicability is highly debatable in the context of EU environmental protection regulations. 

•
Many operating landfill sites do not meet the environmental standards.

•
Decade-long underdevelopment relative to advanced economies can be found in the field 
of organization and technology of municipal wastes disposal and treatment. Programs of 
’at the source’ recycling, modern waste (including hazardous and processed waste) recycling and treatment plants, as well as state-of-the-art incineration plants, are in short supply. One of the major problems faced by Poland will be that of meeting the EU requirement of not dumping unprocessed wastes. 

•
So far, no instruments of economic and organizational nature, which motivate or oblige 
producers and users of wastes, as well as entities supervising waste management systems to rational waste disposal, have been provided, so that minimum quantities of unprocessed wastes were deposited at municipal landfill sites.

•
The involvement of private enterprises in managing and investment projects relating to 
state-of-the-art waste disposal and treatment plants still remains insufficient. 

2.4.1. Public cleaning, park maintenance, municipal cemeteries

Particular kinds of services covered by this chapter undoubtedly have their specific features, but due to historical reasons (in the past these services were usually provided by one multi-profile entity) and to some similarities of solutions recommended as final objectives, they are presented in one chapter.  

2.4.1. (a) Cleaning

Cleaning services can be divided into two basic groups: winter maintenance of urban roads and summer street sweeping. Tasks involved with winter maintenance of urban roads include: fighting winter slipperiness, snow removal, keeping bus stops and pedestrian crossings free of snow and ice. Summer street sweeping means maintaining appropriate sanitary conditions and order in towns and settlements, as well as securing street traffic safety and freedom. 

2.4.1. (b) Green areas

The Law on Environmetal Issues, 2001 (issued April 2001) defines urban green areas as "plant assemblage in areas which, according to spatial management plans, are to be developed for recreation, health and leisure purposes, in particular: parks, greenstones, street and square green, isolation green, employee allotment gardens". In each of the above-mentioned kinds of ‘green’, different kinds of services are provided, which are indispensable in keeping up the functions performed by these areas ( for example, completely different tasks are associated with high and low green maintenance). 

In this chapter we deal with services involved with the development and maintenance of green in areas owned by local governments, with the largest share of green areas managed by 

local governments remaining within the powers of gminas. These are mostly separated areas (such as gardens or municipal forests), as well as parts of municipal real estate (e.g. municipal estate green), as well as municipal roadside vegetation. 

In 1970, the greenery rate in Poland was 12 sq. m/M
. This rate was lower than in many other European states. As a result of a strong urban development pressure, cities like for example Wrocław have lost their ’green’ city status that they had previously enjoyed. 
2.4.1. (c) Municipal cemeteries

Two kinds of markets can be distinguished among services associated with the operation of cemeteries
: 

(i)
The market of cemetery services involved with managing a cemetery, including its maintenance, which covers, inter alia:

· the establishment of a cemetery in accordance with physical management plans (setting the areas for burial grounds, graves, alleys, as well as their marking); 

· the construction of a chapel or a funeral home and their operation;

· providing a water supply and sanitation equipment, and its operation; 

· cleanliness and keeping order (cleaning, waste disposal, etc.); 

· exercising supervision over the use of the cemetery, in particular burial and exhumation of corpses, as well as setting graves in accordance with legal provisions, i.e. pursuant to the law on cemeteries. 

(ii)
The market of funeral services provided, as a rule, on individual order of persons entitled to burial of human corpses, covering, inter alia:

· preparation of the burial place, i.e. digging the earth grave and its possible lining with stone work; 

· preparation and transportation of the corpse;

· burial of the corpse and sealing of the grave, including activities involved with corpse entombment;

·  tombstone works. 

In this chapter, we focus our attention on the first group of services
, given the fact that municipal authorities are responsible for the issues involved with municipal cemeteries and the cemetery services market.  

Due to the objective of the study, the following legal acts are of major significance:
•
Cleaning

- the law on keeping cleanness and order in gminas; 

•
Urban greenery

- the law on environment protection and shaping; 

- regulation of the Minister of Spatial Economy and Construction of 1994 technical conditions to be fulfilled by buildings and their location (Journal of Laws of 1995, No. 10, item 46); 


- the law on public roads; 

•
Cemeteries

- the law on cemeteries and burial of the dead; 

- regulation of the Minister of Municipal Economy of 1959 on conditions of handing over State-owned land for establishment and extension of cemeteries (Journal of Laws No. 46, item 284); 

 - regulation of the Minister of Municipal Economy of 1959 on specifying areas suitable in sanitary terms for establishment of cemeteries (Journal of Laws No. 52, item 315);  


- regulation of the Minister of Local Economy and Environmental Protection, as well as the Minister of Health and Social Welfare of 1972, on establishment of cemeteries, keeping cemetery records and burial of the dead (Journal of Laws No. 47, item 299).  

2.4.2. Management principles and practices

2.4.2. (a) Cleaning

The law on cleanliness and order specifies gminas tasks and real estate owners' obligations in the field of cleanness and order keeping, as well as the conditions of granting permits to entities providing services in the scope covered by the law.

Cleanliness and keeping order in gminas lies within their obligatory tasks. Gminas secure cleanliness and order on their area, and provide conditions indispensable for their keeping. These include, inter alia, conditions for performing works involved with cleanliness and keeping order through the establishment of appropriate organizational units. Prevention of streets, squares or open-space areas pollution can be achieved by means of: liquidation of illegal waste disposal and counteracting such disposal; construction and maintenance of public toilets; placing street dustbins in areas of intensive pedestrian traffic, organization of municipal waste collection from mobile appliances. 

Municipal councils, upon learning of the opinion of a local sanitary inspector determine, by way of a resolution, detailed principles of gmina cleanliness and keeping order. 

Real estate owners' obligations include, above all: snow, ice, mud and other dirt removal from pavements alongside the real estate. 

At the building site, the works manager is responsible for performance of these duties, while in the areas associated with local public transport it lies within the responsibilities of entities utilizing areas covered by public transport systems. In areas not mentioned above, road managements are responsible for cleanness and order keeping in reference to public roads, while in other areas these functions lie within gmina's scope of duties. Hence, gmina performs cleanliness and keeping order duties both in the area of its own real estate, and in the area associated with municipal roads, as well as in all other areas not mentioned by the law. 

The law imposes certain obligations on poviat- and voivodship-level local governments in the field of cleanliness, in keeping in areas associated with their real estate, and with roads managed by them. These areas account for only a small share of the total area subject to cleaning. Consequently, these issues, as only being of marginal significance are not covered by this report, although the poor appearance of these public places often comes under inhabitants' criticism. 

The major problem faced by gminas in terms of the execution of the Law on keeping cleanliness and order in gminas, and their internal by-laws with this respect – is lack of effective fiscal instruments against citizens, and institutions who do not obey regulation. On the other hand, one cannot say that gminas present sufficient determination in using existing execution and law enforcement mechanisms.  

2.4.2. (b) Green areas
The environmental protection law states, above all, that:"local spatial management plans and draft provide, in particular, for a comprehensive solution of the problems of development of urban and rural built-up areas, with special reference to, among other things, planning and shaping of green areas". 

“Chapter 6 of this law has been devoted entirely to the issues of green areas protection in cities and villages. Gmina's bodies and organizational entities secure for urban population access to live nature resources through, first of all, development of urban green areas adjacent, if possible, to forested areas (...). The distribution of urban green areas should secure appropriate health, climatic and recreation conditions indispensable for satisfaction of urban population needs associated with dwelling, work and leisure". {...}
"Chemical agents can be applied only in a way harmless to urban green. The voivid determines the kinds of admissible agents and the conditions of their application".

Removal of trees or shrubs from the real estate area can be authorized by the gmina mayor or town president. This body may make the permit conditional on replanting trees or shrubs to a pointed location, or on replacement of trees or shrubs planned for removal with other trees or shrubs.  

Under provisions of the regulation on buildings "on building plots destined by the local physical management plan for multi-family housing {...} at least 25% of the area should be reserved for green and leisure", whereas "a gmina body may determine a different share of green areas, if it is indicated by the provisions of the local physical management plan."
Pursuant to the law on roads, road management is responsible, inter alia, for tree and shrubbery planting, maintenance and removal, and for greenery cultivation in the roadway. 

2.4.2. (c) Cemeteries

Decisions on the establishment, expansion and closure of a municipal cemetery are made by the municipal council (unlike cemeteries in charge of a religious community, where church authorities have the power to decide). A permit issued by the sanitary inspector is indispensable in these matters. The gmina board is responsible for exercising the management of municipal cemeteries. In accordance with legal regulations, a cemetery should be organized in every gmina. In justified cases one cemetery can be organized for several gminas. 

The observance of the law on cemeteries and of the implementing regulations to this law is monitored by ‘starosts’, gmina mayors (or town presidents), as well as sanitary inspectors appropriate for the place. 

Civil law provisions are applicable for setting and collecting the charges for the services provided. Appropriations from municipal environmental protection and water management funds can be made for organization and maintenance of green areas, plantings, shrubs and parks established by the municipal council. 

Representatives of municipalities often point out the lack of legal regulations pertaining to green areas as a separate field of infrastructure. It is also proposed to introduce an obligatory spending of several percent of new housing investment costs on green areas development
. 

At present, running municipal cemeteries is mostly a loss-making activity. For this reason, the private sector is currently not interested in this market. At the same time, due to its specific features the owners, i.e. gminas, come up with no initiatives in this field, either. 

The strategy of the local authority often provides for simultaneous provision of funeral services by a cemetery managing body. Such a solution allows the covering of some costs of cemetery management with revenues from funeral services. Nevertheless, this situation obscures cost calculation, and (as has been already mentioned), gives rise to abuses. 

The Ombudsman Office report published in 2000, concerning worship of the dead and implementation of the law on cemeteries and burial of the dead includes information pointing to the emergence of a number of problems including economic ones. Most complaints concerned the applicability and level of charges for extension of the lease of graves, restrictions to the care for them (removal or non-removal of trees planted next to graves) and to sale of plots "for the living”
, being restrictions to citizens' rights to graves and worship of the dead, as imposed by individual administrations and managements. 

In accordance with opinions voiced by representatives of the cemetery services sector, many shortcomings and errors pointed out in the report result from both the lack of a modern "cemetery and funeral law", and from ambiguous and inconsistent approaches of local governments towards the cemetery and funeral sector. 

2.4.3. Policy issues 

At the beginning of the 1990s, specialized single-profile utilities providing services in particular fields covered by the analysis (e.g. town funeral enterprise, urban greenery enterprise) operated only occasionally in the major cities. In other cases, municipal utilities or, in smaller towns, municipal and housing management utilities were involved. These multi-profile enterprises dealt with municipal housing stock management, cleanliness and order keeping, small architecture management, greenery keeping and maintenance of cemeteries. 

Depending on the city size and on local needs, these enterprises operated either as fully specialized utilities (e.g. urban green department, funeral undertaking, town cleaning department), or utilities combining these functions (e.g. town cleaning and greenery department). Sometimes, in a multi-profile enterprise all these activities were performed by a municipal services utility, operating along with a water/wastewater utility, and municipal housing department.

In many cases, waste management utilities were entrusted with cleanliness keeping tasks.

Within the framework of organizational and legal restructuring, most enterprises have been transformed into budgetary units or, to a smaller extent, into limited liability companies. Usually, they still operate as multi-profile enterprises, mostly due to possibility of financial and workforce flows between particular departments. In many cases, due to the stance taken by employees, particular types of activities have not been distinguished either. The process of enterprise restructuring was slow and had no apparent effect on the quality of provided services. At the same time, particular markets showed a fast rise in competition posed by private entities. This could be contributed to the lack of capital barriers to entering the market of these services (especially in the case of manual sweeping and most greenery keeping services), and to the fact that municipal entities were not monopolists in these fields. Cleanliness keeping or green cultivation services were also found in areas other than municipal economy. There were cemetery and funeral services not associated with the municipal sector, namely those provided in cemeteries being in charge of a religious community. In this situation it was much easier to introduce a market regime (in fact it was just extension of the scope of various already functioning markets, with a simultaneous abolishment of numerous barriers to economic activity).

At present, there has been a considerable local variation in management models. Transformations, especially in big cities, involve, for example, the splitting of the existing utilities into several companies (e.g. employee-owned ones). This process takes place in a way limiting their mutual competition, being the consequence of specialization of individual companies and the field of their activities (e.g. in the field of urban green: one company is specialized in plant nursery, another one in municipal forests management, yet another one in development and maintenance of urban green areas and in small architecture). In many towns tasks are commissioned to private firms in a bidding by auction. 

The town area is often divided into sectors in which services are provided by different entities, thus making it possible to compare the cost of services and launching competition mechanisms. 

Auctions for providing services are organized either by a department functioning within the framework of an office, or by budgetary unit established specially for this purpose.

In the case of the privatization of town cleaning, greenery keeping and funeral services, the costs of investment (especially in specialized equipment) are incurred by private providers.

In the case of maintenance of municipal cemeteries, the costs of necessary repairs and investment are incurred by their owners, i.e. gminas. 

In accordance with ‘State policy in the field of regulations of prices for municipal services’ - a program document of the Housing and Urban Development Office - town cleaning, greenery keeping and funeral services, being provided under market economy and intensifying competition conditions, do not require state intervention, but only a creation of a general (mostly sanitary an environmental) framework. 

The general supervision over the issues regulated by the law on cemeteries is exercised by appropriate ministers, i.e. the Minister of Internal Affairs and Administration, and the Minister of Health and Social Welfare. The Minister of Internal Affairs and Administration, in agreement with the Minister of Finance, may also determine particular conditions of handing over State-owned land for establishment of new and extension of existing cemeteries. 

Monopolist practices applied by municipal utilities, and various irregularities in the commissioning process are often a major barrier to the introduction of market mechanisms. The entry into force of the public procurement law changed the overall principles but did not eliminate these abuses.

Among the analyzed issues the most important ones are associated with cemetery and funeral services. Monopolist practices were usually associated with the fact that economic entities operated on both these markets, attempting to use their monopolist position on one market for winning privileges on the other. If a cemetery manager provides funeral services, he fulfils the criteria of an economic entity, and his competition-limiting actions undertaken in the managerial capacity are subject to an assessment by the Anti-Monopoly Office. It has been assumed that in the examined cases, the Office for Protection of Competition and Consumers does not, as a rule, analyze the share of cemeteries in the local market of the provided funeral services,  as the decision about burial largely determines the particular market position of a given cemetery. Therefore, in each case a given cemetery will be regarded as separate local market of funeral services
. 

Cases examined by the Office for Protection of Competition and Consumers are primarily concerned with agreements concluded between the gmina as cemetery owner, and an enterprise as cemetery manager, which eliminate from the market third parties organizing funeral ceremonies involved with burial on the municipal cemetery.

In accordance with the stance assumed by the Office, it is not justified to claim that under the provisions of the regulation on cemeteries services in this field can only be provided on exclusive terms, so as to secure order. It is possible to formulate agreements in a way allowing two economic entities to fulfil the requirements imposed by this regulations in a non-conflicting way (this relates especially to big cemeteries). 

Nevertheless, in accordance with this stance, since the cemetery manager/owner incurs permanent costs of its maintenance and is responsible for its operation and organization, he is entitled to collect appropriate charges from other funeral undertakings. 

Also in the field of methodology and principles of setting prices by municipal cemeteries, attempts were made to take advantage of their monopolist position. One of the cases examined by the Office related to introduction by cemetery manager of excessively high charges in order to raise funds for investment financing. The Office concluded that charges for alienation of rights to the grave were actually a local tax levied without a legal foundation. 

 Sustaining cleanliness improves the condition of the environment in human habitat and protects from threats. Appropriate policy in the field of greenery upkeep improves the quality of life and becomes a significant factor of urban environment development. The amount and condition of urban greenery is of major relevance for air quality in cities.

Services involved with winter maintenance may have an adverse impact on soil pollution and lead to greenery damage. Hence, it is important to apply environmentally safe technologies. 

Cemeteries are not mentioned in the regulation on environmentally hazardous investments, but the areas on which cemeteries are situated must meet specified conditions. Their satisfaction is indispensable to minimize the adverse environmental impact. 

Summary

1. Town cleaning, greenery keeping and funeral services are regarded by the government as municipal services provided under conditions of market economy and intensifying competition. 

2. Monopolist practices applied by municipal utilities, and various irregularities in the commissioning process are a barrier to the introduction of market mechanisms.

3. In the field of competition, the major problems are associated with cemetery and funeral services. Monopolist practices are associated with the fact that economic entities operate on both these markets, attempting to use their monopolist position on one market for winning privileges on the other. 

4. Application of many different strategies has led to a considerable local variation in management models. In the case of many centers applying the traditional model (multi-profile budgetary unit) problems emerge with adjustment to market mechanisms and growing competition.

5. In accordance with opinions voiced by representatives of the cemetery services sector, many problems faced by the sector result from both the lack of a modern "cemetery and funeral law", and from ambiguous and inconsistent approaches of local governments towards the cemetery and funeral sector. 

6. Furthermore, in reference to the town cleaning sector there are no effective instruments of enforcement by gminas of the observance by citizens and firms of cleanliness and order keeping in accordance with municipal regulations (local law). Irrespective of the operation of municipal enterprises in this field, keeping good appearance of cities is adversely affected, which comes under criticism of  local communities.     

3. RECOMMENDATIONS 

Chapter 3 provides proposals of legislative, regulatory and managerial actions aimed at the  improvement of quality and efficiency of municipal services, as well as at overcoming development difficulties and barriers, as mentioned above. At present, some of the analyzed initiatives are already subject to deliberations of government and parliamentary institutions, while other are proposed by local government officials and experts as support for necessary transformations in this sector, especially in the context of integration with the European Union. 

3.1. General recommendations

3.1.1. Context of services organization and management

Development and protection of the local market of services should be among the major tasks of local government entities. Instruments for the development and protection of this market should be provided by public funds expenditure standards, and upgraded and well-implemented system of public procurement for the provision of municipal services, as well as the privatization and restructuring of municipal enterprises. 

The role played by the state and local government entities in economic processes is involved with drafting the strategy of actions, and their planning and carrying out should more and more take into account the subjectivity of economic entities.

The distribution of powers and functions among entities operating in the sector should be based on the principle of entrusting self-governing economic entities, especially capital companies with most issues relating to economic activity and development of local markets of services. 

Local government units can interfere with this activity only along the lines resulting from exercising of statutory and assigned public authority powers, especially in the field of one’s own or the owner's tasks. 

In order to capitalize on the economies of scale of municipal enterprises' activities, local government entities at all levels should work out formalized principles of cooperation. This refers, in particular, to the field of strategy and planning of infrastructure, qualitative, environmental and territorial development of services, also seen from the point of view of organizational and territorial consolidation of small enterprises, development of large enterprises, as well as investment and environmental protection. These are mostly capital-intensive natural monopoly sectors or sectors being environmentally sensitive (e.g. the water/wastewater sector, the power sector, wastes collection and disposal). Self-financing entities should provide, on their own, operational and financial planning, as well as the performance of tasks. The Energy law and the draft law for the water/wastewater sector are a major step in that direction, and create a legal basis for managing municipal services in such a way. 

Monitoring and external supervision over the activities of the municipal sector natural monopoly utilities should be exercised by specialized regulatory and judicial bodies, while in other cases by appropriate departments and budgetary units of local government entities, anti-monopoly bodies, or other specialized inspections and control and supervision institutions.

Local government entities of various levels, particularly gminas, should be fully independent in the realization of their municipal economy tasks. On the other hand, the fine tuning of laws on local gmina- poviat- and voivodship-level governments and the law on the government’s support to regional development is indispensable, so as to safeguard the introduction of the methodology and instruments of long-term strategic planning to a common managerial practice of local and regional development on particular administrative levels, as well as the correlation of activities between particular local governments municipal utilities on the supra-local and regional levels. 

Creation of an effective and rational system of utilization of funds owned by local governments and the state is the main issue here. Therefore, the ’local government laws’, the law on public finance. and the law on territorial self-government entities should
:
a)
eliminate conceptual gaps and introduce precise terms defining planning and management 
instruments, i.e. strategies, policies, programs, including long-term investment
programs (e.g. at present it is not known what is the difference between strategy and
policy and whether they are interdependent); 

b) correlate the regulations relating to the above-mentioned planning instruments, by supplementing the laws on gmina- and poviat-level governments with the provisions of 
the law on voivodship-level government. The same concerns secondary regulations to the law on government’s support to regional development.
For example, the law on regional development should link the planning of investment in poviats with regional programs of central and voivodship-level authorities. The law on municipal governments should contain provisions relating to the strategy of gmina development and municipal economic programs, including a long-term investment program and, possibly, the principles of applying for subsidies to their realization:

c)
formulate precisely the principles of granting state budget subsidies for individual local 
government entities in order to secure for all entities equal opportunities for seeking funds 
for municipal economy development (investment), if the re-distribution of public funds 
via the state budget continues on the currently applicable principles and on the so-far 
scale, at the expense of the principle of financial subsidiary (self-reliance) of individual levels of local administration; 

c) social aid provided by the State and local governments should be regularly reduced for 
the sake of limiting the re-distributive role of public budgets, and should be channeled 
to precisely defined groups of citizens or individual persons (subsidizing of individuals, not enterprises). 
On drafting the instruments of strategy and planning, as well as principles and procedures of their realization, the one-year perspective of investment budget planning should be replaced with a long-term perspective in all the relevant laws (law on public finance, local government acts, and so on).

Legal and administrative procedures should be less bureaucratic and simplified, and all public issues should be transparent for the society and for individual citizens. 

3.1.2. Incorporation forms of enterprises

The incorporation form of municipal sector utilities should be further rationalized. Changes should be aimed at covering the possibly largest number of medium-sized and large enterprises with Commercial Code provisions and, subsequently, with restructuring and privatization processes. In the case of multi-profile enterprises, cash-flow analysis should be carried out for individual plants so as to examine whether the branch separation of these enterprises was justified. 

Due to the specific features of operation of individual enterprises and various conditions of their functioning, one cannot generalize and point to one totally correct solution for all local government entities and enterprises, as well as optimum institutional models and practical ways of organization, financing and provision and municipal services. The spectrum of cases and solutions is wide
, and the governing criterium should be ’cost versus quality’.

Nevertheless, a general rule should be that commercial law companies, due to their higher cost-effectiveness, shall dominate over budgetary units and firms operated in close relationship with the budgets of local governments.

All capital and organizational operations involved with the establishment, transformation of the incorporation form and mergers of capital companies will soon be facilitated due to modern provisions of a new Commercial Companies Code, which to be enacted in 2001 and to replace the law applicable since 1934. 

3.1.3. Financing and pricing policies: 

In most sectors the ‘marketization’ of charges for municipal services and media is required along with self-financing of all entities providing municipal services. This means most significantly the restoration of economic functions (i.e. the income, information, motivation and stabilization function) of charges. Development of ’municipal’ sectors can be hampered not due to technical abilities or service-rendering capacities, but due to the unfavorable cost/benefit ratio and due to not taking investment and capital costs into account. A creation of a system of financing of technical public infrastructure, its replacement and development must be based on covering direct and indirect investment costs, including capital acquisition costs by charges for services.

With such an approach the current proportion of investment financing (some 70% of funds provided by local governments' budgets) should be reversed in connection with, above all, a much larger involvement of the funds from private investors.

Adjacent charges for real estate owners should be introduced on a much larger scale in connection with raising of the ’technical’ value of real estate. 

With regard to other economic and financial issues, one should:
· consistently reduce or abolish subject-specific subsidies and subsidizing of municipal services. For multi-profile enterprises, where legal separation along branches does not occur, each type of service should have a separate cost- accounting system, so that charges for particular services reflect true costs, and cross-subsidization is avoided. Any subsidy approved by the local government should be entirely transparent, conscious and well documented; 

· optimize enterprise operation costs (restructuring, internal costs and investment planning

control in the so-called natural monopoly enterprises, in connection with protection of

customers' interests under natural monopoly conditions); 

· make the charges paid by users of services on the ‘quantity’ and quality of the services provided (of the offered ‘product’); 

· introduce systems motivating: 

i) customers to a rational use of resources and media (metering; individual settlements systems);
ii) enterprises to improvement of the product and environmental value of services, to increasing investment (capital premium) and efficiency of technical infrastructure systems, as well as competitiveness of payments for services. 

3.1.4. Privatization and creation of market

Legislative and regulatory activities, as well as managing activities undertaken by the State and local governments in the field of restructuring and privatization of enterprises should:

•
consistently extend the scope of cooperation between local governments and enterprises reporting to them in the field of strategy and planning of long-term actions, including infrastructure  development; 

•
aim at a possibly full sovereignty of enterprises and their acquisition of assets they are 
already working with; and 

•
implement solutions leading to the self-financing of enterprises, in accordance with principles applicable in a market economy. 

Civil law agreements and commercial law agreements should be the main instrument of privatization decisions and decisions extending the powers of economic entities. The scope for BOT (Build-Operate-Transfer) and BOOT (Build-Own-Operate-Transfer) contracts, as well as contracts implying full privatization of enterprises and assets should be growing, with control and regulatory functions to be still performed by public entities. 

In the case of entering by local government entities mixed administrative and civil contracts (e.g. BOT contracts), the civil sphere must be very precisely separated from the administrative and legal sphere. The set of agreements between local government entities and private entities should separate agreements and arrangements concluded, in a way, by equal parties and, on the other hand, precisely formulate the principles of cooperation, to be rather examined in the public (administrative) law regime, where the entity being a public administration agency acts as a party.

In municipal services sectors there is no need to introduce licenses. Such an approach is compatible with the state policy of limiting bureaucracy in the economy, including the reduction of powers of state administration agencies in the field of issuing licenses and permits. Besides, this stance is reflected in the new Law on economic activity. It defines, most importantly, the concepts of licenses and permits, and specifies these few fields of economic activity which require licenses. 

In the law relating to public procurement and counteracting unfair competition, which is already considered good, methods and procedures of choosing the best providers of services, monitoring and control of services at the local level should be made more precise and flexible by means of auctions, contracting of services, supervision and, above all, methods of measuring the results of services.

3.1.5. Regulation of natural monopoly sectors

In the future, a clear definition of delineation of roles and scopes of competence between regulatory bodies (RBs) and anti-monopoly (competition and consumer protection) bodies (ABs) in the case of the so-called natural monopoly enterprises, should become a rule. Due to some convergence of issues dealt with by anti-monopoly and regulatory bodies, the following should be defined very precisely:

•
objectives of ABs and RBs actions should not be identical, but complementary; 

•
their scope of competence, determined so as to avoid overlapping of tasks and decision-making powers, on the one hand, and ’white spots’, on the other hand; 

•
mutual cooperation principles. 

AMs should be mostly interested in a wide spectrum of any enterprises having a monopolist or dominating position on the market, without getting into technical details of their specific operations, while RBs should rather be interested only in such enterprises which conduct activities of a natural monopoly nature (e.g. transmission grid enterprises). 

Assuming that charges for the provided services set by monopolist enterprises are the major subject of regulation, the delineation of competence in this field should be determined as follows:
•
AB controls the level of charges (prices) from the point of view of probability of their 
inappropriate shaping as a result of competition elimination by a specific enterprise, or 
other violation of competition rules, i.e. AB controls the observance of competition rules,
protecting the market and consumers.  

•
RB controls the level of charges (prices) from the point of view of probability of their inappropriate calculation by a grid transmission enterprise, as a result of conducting by this enterprise economically and technologically justified natural monopoly activities, in a broader context of economic efficiency (charges, costs, investment versus technology). 
Hence, RB regulates strictly technological and economic aspects of operation of natural
monopoly enterprises, and protection of the receiver of services provided by the natural monopolist is of secondary significance. 

Anti-monopoly legislation should be generally applicable to any type of monopolist and dominating enterprises, but with one exception. In the particular case of control over activities of natural monopoly enterprises, especially in the field of tariffs, should be subject to regulatory legislation
. 

Another option is also possible. Namely, that AB should take over all the issues involved with any kind of monopolist activity, no matter whether ordinary or natural monopoly is the case. Such a solution seems rational and justifiable, as one institution becomes specialized in cases of a common  denominator - counteracting monopolist practices. Solutions in the field of organization would involve the creation of two specific task departments within the framework of AB. 

Determination, especially for the water/wastewater sector of the final shape of the system and its regulatory authority and the scope of its competence (i.e. whether it is to be broad or limited e.g. to tariff matters) is another significant issue here. If it is to be broad, then given the constitutional tripartite structure of power, why not to transfer most issues concerning disputes in the field of regulation to competence of the judiciary, for example economic courts with specialized departments for monopoly regulation. 

The scope of issues subject to regulation should not be too broad and should mostly relate to price setting arrangements so as not to allow a return of the centrally planned economy through the back door. 

Basically, devising new solutions in the scope of regulatory institutions should not involve the setting up new bodies if, after some modifications, the operating system (of judiciary, control and regulatory bodies) can cope with new tasks. 

3.1.6. Infrastructure ownership 

The share of state treasury ownership in municipal infrastructure should be further reduced, with ownership rights to real property handed over to local government entities, especially to gminas and ’their’ municipal enterprises.

Introduction of the cadastral
 real estate system should be conducted with special care for the ultimate determination of ownership rights to a municipal infrastructure in the context of rights to real estate. 

In the field of issues relating to infrastructure ownership, the problems of ownership relations or the possible reimbursement of outlays on this part of infrastructure which was not built with funds of enterprises providing municipal services (Art. 49 of the Civil Code, etc.) also require regulation. 

For these purposes a detailed analysis of Civil Code regulations as well as sectoral implementing regulations, for example the Energy law, would have to be carried out. This relates to the principles of hooking up the facilities built with private funds to networks operated by power and water/wastewater utilities. These issues are often a subject of cases examined by the Office for Protection of Competition and Consumers (OPCC), and proceedings before the anti-monopoly court, and are especially important in the context of counteracting the consequences of operations of the so-called natural monopoly enterprises. The general rule should be that the builder of facilities is their owner and the transfer of ownership rights takes place by force of a civil law agreement specifying financial principles of the transfer of assets. 

3.1.7. Consumer protection

The methods of counteracting monopolies, and consumer protection (legislation and practices) should take into account objective economic principles and sector financing requirements. Namely, quite often OPCC officials, not knowing these principles and their impact on calculation of charges for municipal services, take rational economic and financial decisions of enterprises for activities conducted to the detriment of buyers of services. Training schemes in this field would have to be introduced. 

3.1.8. Lobbying

In the process of legislative works and the changing of the sector operating rules, the hitherto relatively irrelevant role of various institutions (associations, unions, chambers of commerce,  and so on) representing local government entities and municipal services utilities is bound to increase. The lobbying role of these institutions will be performed properly, unless they concentrate exclusively on fostering their narrow, tentative, and selfish-minded political, group or owner interests. The two-year experience of the process of drafting the law on water supply and wastewater disposal, which will have the same revolutionary and sorting out significance for this sector as the Energy law for the heating sector, shows that the cooperation of all these entities can produce good solutions, able to meet European and international standards, at the same time reconciling the interests of all parties (see case study - Annex B). 

The role of trade unions should be limited exclusively to issues involved with labor conditions and wages.

Trade unions and consumer organizations cannot decide or influence strategic decisions  and decisions concerning the planning of economic actions. These issues should be regulated exclusively by internal authorities and external supervision over enterprises. 

3.1.9. Responsibilities of the State

State agencies should influence activities in municipal services sectors mostly in an indirect way through the working out of strategies and the passing of laws or amending regulations, especially in the field of economic and tax law. This relates,above all, to the accomplishment of such objectives as effective overcoming of bureaucratic restraints on the economy, simplification of the tax system and easing of tax and social burdens (which until now have been a barrier to a generation of appropriate investment capital by enterprises), to market and competition protection, i.e. the creation of proper conditions for the development of free enterprise in the sector, based on stable organization and on stable economic and financial principles, and to securing the balance between providers and buyers of municipal services, wherever market mechanisms fail. Creation of strategy and legal framework in the field of environmental protection and economic pro-ecology actions should be another field of activities of the state. 

The legislation pertaining to municipal services sectors should take into account principles and standards applicable in the fields subject to EU standardization, especially as regards to environmental and technological standards. 

Voivod's supervision over activities of local government entities exercised in accordance with the law, and the supervision of regional auditing chambers over budgetary management of local governments, are and should be the areas of direct intervention of state administration agencies in the sector's operation. These agencies should check whether the decisions made by gminas (e.g. resolutions concerning fees and charges) within the scope of their already existing and new regulatory competence are compatible with the law. Apart from voivods and regional auditing chambers, administrative and anti-monopoly courts will play a very significant role. These courts should run professional quasi-regulatory divisions being able to examine disputes quickly and effectively, especially over tariff  issues. 

3.2. Sectoral proposals

3.2.1. Water/wastewater sector

The consciousness of the required changes able to secure the stabilization of organization, management, regulation and the financing of water/wastewater services, and effective catching up with Western countries in the field of quality of services and environmental standards is shared by both the central government, local governments and professionals working in the sector. It will be more difficult to arrange for the way, methods and instruments of achieving these goals.

The law on central water supply and wastewater disposal was passed by the Parliament in June 2001. Provisions of this law make up a new system of the sector's operation in all the major aspects of management and organization of services, as well as their financing and worth recommending to other Central and Eastern Europe countries.

Among other things, the adoption of projected provisions will fulfil the recommendations of the 7th Congress of the International Water Supply Association (IWSA) held in 1969,  confirmed at the 19th Congress (Budapest 1993), and will be consistent with the currently drafted EU Directive on covering all costs of providing water/wastewater services with charges paid by customers.

Major provisions of the law are presented below:

Principles of managing the sector

1.
Full cooperation between gminas and enterprises of the sector is envisaged in the field 
of working out the strategy and planning of development of services. The Gmina, in cooperation with the enterprise is responsible for providing stable conditions of development and financing of services. 

2.
Enterprises will be responsible for direct economic activity in the field of water supply, 
wastewater disposal and treatment, for maintenance, running and modernization of facilities, as well as for investment. The principles of providing services are to be determined by way of internal regulations devised by enterprises and approved by gmina, and services will be provided upon an agreement between the enterprise and the buyer of services. 

Principles and methodology of setting and application of prices and charges:
1.
All expenditures and costs involved with current, investment and financial actions of the enterprise will be covered by means of self-financing of enterprises, especially by customers' payments. The proposed provisions about social reasons in subsidizing the price, the transparency and conscious way in compensating the losses were canceled by the legislators.

2.
These charges will be calculated according to new methods, based on methodology of 
revenue requirements of the enterprise. In accordance with this methodology, the charge would be calculated in an amount corresponding with the sum of:

· current operation costs, especially the running and infrastructure maintenance costs; 

· depreciation, calculated not as the cost for tax purposes (i.e. any officially set depreciation rates) but with real capital expenditures to be incurred for replacement of certain fixed assets; 

· interest on the invested equity or loans for current operation or investment purposes; 

· capital reserves for satisfaction of justified claims resulting from obligations assumed by the enterprise, and justified losses linked to the enterprise  operations, e.g. bad loans; 

· the corporate income tax; 

· profit margin or return on invested capital, taking into account the efficiency of its use.

The ’revenue requirements’ methodology will allow:

•
for reimbursement, in the payment for services, of all rationally determined costs and expenditures involved with the provision of services;  

•
for accumulating capital reserves for investment and liabilities arising in the course of economic activity, and;

•
for obtaining return on invested assets, which would be rational and satisfying for their contributors (being only marginal in the case of the local government acting as investor, or an enterprise being its property, and determined entirely by the market in the case of institutional investors and creditors, who otherwise would not be interested). 

3.
charges calculated this way will be allocated among particular groups of buyers according to proportion of a total costs generated by particular groups, and upon that a price tariff will be determined for each group of buyers. Various cost allocation techniques and methods will be allowed, along with variation in tariffs and their structures (e.g. two-level tariffs). 

4.
Enterprises are obliged to keep such accounting and management records, which will make it possible for a correct and clear (also for the regulator) justification of the calculation of indispensable revenues and charges. The draft also determines the form of an application for stating proper calculation of tariffs. 

The new principles of management and financial activities of enterprises should secure better transparency and the generation of objective and up-to-date information on the situation and price policy of the enterprise. It will be, to a larger extent, possible to compare operation costs of individual enterprises. Cash flows will become more understandable, which will allow, above all, for the elimination of detrimental practices of manipulating with costs, or of hidden cross-subsidizing between plants of an enterprise, or between groups of buyers serviced by that enterprise. 

While implementing the processes of price policies restructuring and introducing new price tariffs special attention should be paid to avoidance of sharp price increases so as to avert unwelcome social tensions and disturbances in a timely and effective collection of charges. 

According to the originally proposed law, the gmina, or a union of gminas, would have been a regulatory body competent for approval of tariffs. The point here was to eliminate, first of all, partial, non-economic reasons and pressures exerted by various lobbies. These proposed provisions on confining the gmina decisions on non-approval of tarrifs by provisions of the law were canceled by the legislators.

The draft also introduced a debatable principle of issuing gmina permits for water/wastewater activities. Due to the fact that a central regulatory authority for the sector has not been established so far, the draft law envisaged setting up an Advisory  Council for the Chairman of the Council of Ministers. Among other things, its tasks included fine tuning of principles optimizing the system of providing water/wastewater services on the nation-wide scale and giving opinions on typical litigious cases, so as to provide gminas, as regulators, a technically rational but formally not binding interpretation of in ambiguous situations, often repeating themselves in many gminas. Unfortunately, at the later stage of the legislative process the proposed institution of the Advisory Council was dropped, which will leave gminas alone without a comprehensive advice in typical conflict cases. In our opinion this change represent a substantial loss in terms of quality of the systemic regulation of the sector, especially if the ’decentralized regulatory’ approach was chosen.

The implementation of provisions of the law on water supply and wastewater disposal is recommended by authors of this report, as it will radically change the system of the sector management and financing, and situation in the field of its privatization, and opportunities for raising private capital for maintenance and development of the water/wastewater sector infrastructure and environmental protection. 

The sector will get a proper legal instrument of implementing modern solutions in the field of enterprise management and, in particular, in the field of economic and market principles of conducting operational and investment activity, as well as its financing. 

Provisions of this proposed law are consistent with IWSA recommendations and with trends currently found in the EU and are reflected in a new directive which has been currently drafted, introducing a principle of self-financing of (self-reliant) water/wastewater sector utilities, largely on the basis of payments made by buyers of services. 

A regulatory system for the sector is a matter still to be settled. Eventually, an institution independent from the local government, such a as a central regulatory authority or a court, should  become a regulatory body. Should it not happen, the ’decentralized regulatory’ approach, with gminas as local regulators - using well defined procedures for verification of pricing requests by enterprises - still represents a major step forward and should be supported by the Parliament.

3.2.2. Energy

Local government laws provide legal foundations for cooperation between local governments, introducing opportunities for setting up municipal agreements and unions. 

The Energy law introduces an obligation of giving by the voivodship government opinions on gmina plans of heat, electricity and gaseous fuels supply, from the point of view of coordination with other gminas' plans. 

It is estimated that the above-mentioned legal solutions jointly create a legal system contributing to optimization of heat supply solutions thanks to proper inter-gmina cooperation. 

The strategy of state actions provides for a gradual rise in the role of gmina-level governments in energy policy shaping. Gminas' powers to draw up and approve plans of heat, electricity and gaseous fuels supply (energy plans) are an important instrument of this policy implementation. These plans determine investment activity of enterprises being obliged to carry out undertakings defined by plans involved, inter alia, with heating supply. 

On the other hand, pursuant to the energy law, enterprises are obliged to work out, on their own, long-term modernization and development plans, providing a basis for their investment plans. Investment plans are largely aimed at securing an adequate quality of services and at minimizing costs of heat supply and environmental protection. 

Plans prepared by enterprises should be consistent with municipal plans (assumptions to plans) of heat, electricity and gaseous fuels supply. 

In the future, to secure effective and optimal implementation of plans drawn up by gminas and enterprises (in technical and financial dimension), it is necessary to define more precisely the scope of these entities' powers and the principles of cooperation (including arrangement procedures) between them. This will help to work out a comprehensive and correlated strategy of local energy sector development. This relates mostly to a correlation of municipal planning with similar activity of enterprises themselves, so as counteract making by gminas decisions compelling enterprises to carry out infrastructure development tasks being irrational on technical  or financial grounds, and incompatible with their plans. 

Apart from raising investment funds by way of privatization and drawing credits, there is a need to extend the use of another method of acquiring development funds - by means of issuing bonds, including revenue bonds. 

So far, the involvement of leasing and ESCO firms has been insufficient, compared to existing needs and initial indications of demand by gminas. Nevertheless, benefiting from this form of investment capital raising requires emergence, on the domestic market, of reliable firms with appropriate financial assets. 

Subsidies have been virtually phased out in the heating supply sector. Low-interest credits from Bank Ochrony Środowiska and from the National and Voivodship Environmental Protection and Water Management Funds are seen as a limited form of subsidizing. 

Abolishment of subsidies and relating the financial management of heating supply enterprises to revenues from charges for heat, reflecting justified costs of providing services, contributes to a better efficiency of the above-mentioned activity. 

Low-interest credits, allowing the taking up of environmental protection projects are not always a sufficient instrument of financing reduction of emissions of particulate matter and gasses. 

It is necessary to urgently implement to particular heating supply utilities of the principles of bookkeeping in accordance with the provisions of the law on accounting, adjusted to price-setting requirements in the heat supply sector pursuant to the Energy law. 

It is required to bring to an end the process of organizing the management of heating supply sector assets in cities, in which the ultimate choice of incorporation form of activity has not been appropriate. It is also recommendable to determine gminas' share in the equity of heating supply companies to be privatized in the future. Gminas' majority stakes in the equity of these enterprises should be gradually reduced, so that the sovereignty of the decision-making process is not impaired. 

The government's refusal to approve the proposal, put forward in recent years, of securing gminas' participation in the equity of privatized professional heat and power generating plants, should be viewed positively. Otherwise, gminas would participate in managing these heat sources.

Traditionally, local municipal heating supply systems are characterized by a considerable centralization of heat generation, transmission and distribution. In some cities, the process of heating supply centralization has not yet been completed. Investment projects which involve  linking up to urban heat distribution networks of buildings currently provided with heat, by local boiler plants operated by heat supply companies, or by other users, are under implementation. 

Growing competition in the field of heat generation, development of heat sources using renewable energy sources, as well as implementation of third party access to heat distribution networks will contribute to the de-centralization of heat supply systems, being indispensable for emergence of competitive heat markets. 

Vertically integrated heating supply enterprises, i.e. utilities dealing with heat generation, transmission and distribution are natural monopolies. Weakening of the monopolist position of these enterprises required separating their particular activities, i.e. heat generation (or purchase), transmission, distribution and sale, as well as assigning costs to particular kinds of activities, providing a basis for setting tariff prices and charges. 

The Energy policy of the state focused on development of local heat sources with the utilization of renewable energy sources and third party access to heat distribution networks, are instruments limiting the monopolist position of heat supply enterprises. 

Doubts may arise over appropriate performing of regulatory functions by the Energy Regulatory Office (URE), given the considerable dispersion of entities occupied with heat generation, transmission, distribution and sale, and the relatively centralized URE structure (nine branches). 

It is advisable to carry out regular checks on the performance of regulatory functions by URE in the heating supply sector, in order to introduce possible corrections of the present regulatory system. 

It is also necessary to counteract any violations of the URE President sovereignty by State authorities exerting impact on his activity and staffing decisions. This can adversely affect the currently strong interest of private investors, including foreign ones, in investment in modernization of this branch of services. 

Public access to heat supply planning information, as well as publication of heat tariffs and URE President decisions in voivodship official gazettes, provide heat buyers with information indispensable for evaluation of the operation of enterprises and with opportunities for exerting influence on, inter alia, the heat supply planning process. 

The implementation of the Energy law regulations impose on heat supply utilities, an obligation of making the information about the provision of heat supply services available to heat buyers, following the procedure set forth by these regulations. 

Further extension of public access to information does not seem to be indicated. 

Pursuant to the Energy law, financial costs resulting from investment outlays on environmental protection are justified costs providing a basis for setting heat tariffs. 

Furthermore, environmental protection investment is supported with preferential specific purpose credits. 

The above-mentioned solutions give an opportunity for taking environmental protection requirements into account at the investment planning stage. 

In Poland, the introduction of environmentally friendly fuels (gaseous fuels, heating oil) in the wake of the implementation of modernization investment projects gives rise to numerous cases of increased running costs due to high prices of these fuels. Therefore, in order to keep up the interest of enterprises in environmental protection projects, it is necessary to provide for the re-financing of running costs of boiler plants burning environmentally friendly fuels, the purchase costs of which push up dramatically the costs of generated heat. 

An alternative to expensive conventional ecological fuels is use of ’bio-mass’ for heating energy generation. This subject requires high attention from both central and local government institutions, not only because of obvious environmental gains, but also due to positive effect on local economic development. Use of locally generated ’bio-mass’ as a heating energy fuel, creates income generating opportunities for local producers, which is especially important in the remote rural areas threatened with structural unemployment. The first few complete investments of this sort (municipal heating plants) have been turned into regular use in Poland, for example in 2000 in Jelenia Gora. EU countries are interested in financing such investments based on the agreement that Poland will sell them, in the future some percentage of the ’emissions quota’ as per the Kyoto protocol to the Climatic Convention. 

For the heat supply sector the implementation of the Energy law provisions established an appropriate legal framework of both the system organization and financing and economic activity of enterprises. It provided real chances for the privatization of many energy sector utilities. In the future they will require fine tuning of the principles of cooperation between particular local government entities and between these entities and sector enterprises in the field of drawing up strategy and development plans will have to be improved. 

3.2.3. Waste management

Due to a specific administrative structure and features of municipal waste management in Poland, many solutions worked out in Western Europe are impossible to apply. After all, there are no universal solutions. Municipal waste management models differ from country to country and are adjusted to conditions resulting from historical, political and economic development of particular states.

Another issue here is the determination of basic principles which have to be fulfilled so that municipal waste management in Poland was found to be consistent with regulations applicable in the EU. 

The pace of introducing new legislative solutions and the upgrading of the system in Poland was not adjusted to the speed of changes in the system, especially the rapid increase in amount of municipal wastes. 

Hence, so far there had been no proper conditions for the undertaking of comprehensive projects requiring sizable financial outlays. On the other hand, examples can be quoted of places in Poland where the indispensable funds have been raised and undertakings carried out, but at the stage of running the facility serious problems emerge with invested capital return. The solving of problems in the field of infrastructure associated with municipal waste management depends on whether systemic barriers mentioned in part III of the Report can be overcome soon. 

The government and Parliament of the Republic of Poland work on a new package of environmental laws, which will make it possible to devise a coherent environmental protection system based on cooperation of various public and private institutions associated with the sector.

At present, intensive work is being carried on creating foundations for such a cooperation. Since the end of 1998, the Ministry of Environmental Protection has been drafting a document known as ’the Second Environmental Policy of the State’. Apart from short-term priorities, it sets forth, inter alia, plans of waste management on the national level and in cooperation with other countries; concepts of creating an integrated network of waste management plants; keeping the average amount of municipal wastes at the level of 300 kg per capita. 

Pursuant to a parliamentary resolution, works have also started on ’Poland's Sustainable  Development Strategy by the Year 2025’. The Strategy will be an extension of the Second Environmental Policy. Coordination of tasks associated with the balanced development involving all the ministries whose representatives make up the team drafting the strategy is an important element of the current stage of works. 

Legislative efforts continue on creation of appropriate regulatory and executive instruments.

The government has prepared and has been successively submitting to the Parliament drafts of the following laws:

· on environmental protection and wastes, with implementing regulations; 

· on entrepreneurs obligations in the field of managing certain wastes, on product taxes and deposit charges; 

· on packaging and packaging waste;

· the Water law; 

· on the environmental impact of assessment procedures, on access to information on the environment and its protection. 

For example:
· The Law on environmental protection (more than 400 articles) includes provisions concerning, above all, provisions concerning: integrated permits for economic entities carrying out environmentally sensitive investment projects; principles of setting charges for municipal wastes; 

· the Law on entrepreneurial obligations in the field of managing certain wastes, on product taxes and deposit charges introduces new economic solutions for environmental protection financing, and solutions aimed at reduction of the amount of wastes deposited in landfills, at increasing the degree of their sorting and reuse, to be achieved, inter alia, through:

- making entrepreneurs producing or introducing specific wastes (packagings and goods) obliged to recover and process a specified amount of these wastes, and to pay fines in case of falling short of the assumed recovery levels (e.g. up to PLN 3 for 1 kg of aluminium packagings); 

- setting the rates of recovery of wastes, e.g. 50% of the total amount of packagings introduced to the market in the case of aluminium packagings, and 16% in the case of 
of plastic and multi-layer packaging.

The law sets out methods of allocation of funds made up by product taxes. The National Environmental Protection Fund and Voivodship Environmental Protection Funds are responsible for appropriation of these funds . The National Fund will be obliged to co-finance the investment securing the minimization of accumulation of specific wastes, as well as for their recycling and recovery. The tasks of the Voividship Funds will include supporting gminas in their environmental policy.

· the Law on packaging an packaging waste is a supplementation to the on product taxes and deposit charges and is aimed at protecting the environment against the stream of packaging waste through:

- specification of packaging parameters and the principles of dealing with packaging waste, starting from their production, through accumulation, recovery and treatment; 

- specification of obligations and responsibility of producers, exporters and importers of various types of packaging (e.g. product marking, instruction of handling specific wastes), and retail traders (e.g. recycling of wastes); 

- specification of obligations and responsibility of state administration agencies in the field of education and drawing up waste management plans, reporting and creation of databases concerning packaging wastes. 

· the Law on environmental impact assessment procedures, on access to information on the environment and its protection, will specify or exert influence on the processes and procedures of the planning and implementation of investment projects, including the principles of cooperation among the investors, state administration agencies and representatives of the society, in order to avoid disputes over environmental and health issues. 

These laws are in full conformity with EU Directives and all of them are of great significance for the improvement of functioning of the waste management system and the condition of environmental protection in Poland. All these laws will have an apparent impact on determination of the strategy and further directions of development of the sector, as well as on municipal waste management at all levels of local government entities. Their prompt examination and enactment will allow the stabilization of investment conditions in that sector, along with the upgrading of the standards of pro-ecology actions and of service quality. 

The key issues for the new waste management system include: continuation of efforts on working out and consistent implementation of legal, organizational, economic and financial solutions for cooperation between public administration agencies, including supra-gmina onesbetween local government entities of various levels (e.g. by means of working out the principles of regional policy), and between these entities, on the one hand, and public and private waste management sector utilities, on the other, within the framework of the so-called public-private partnership. It is also very important in this context to improve the economic efficiency of undertakings by taking advantage of the economies of scale. 

Another issue, resulting in a way from implementation of systemic solutions, is securing  appropriate financing of activities, especially in the field of investment in waste treatment and recycling, as well as in construction of supra-gmina waste treatment plants. This will be rendered possible by securing such conditions of conducting activities in the sector that would be stable and attractive for investors and creditors. Indispensable measures to be undertaken on the enterprise level include:

•
broad introduction of the principle of calculating charges for waste management services on the basis of methodology of indispensable revenues of enterprises, providing these services and setting prices on the basis of the principle of self-financing of current operation and investment; 

•
implementation of instruments of the methodology of internal strengthening of enterprises through introduction of systems of financing and capital planning and state-of-the-art know-how in the field of economics, finance and management. 

Infrastructure-related needs of the sector mostly concern the construction of modern waste treatment plants, development of a system of secondary materials recovery, establishment of new landfill sites and construction of new waste incineration plants. One should not forget the costs associated with reclamation or modernization of old waste disposal sites, liquidation of landfill sites not meeting environmental protection requirements, as well as illegal dumping sites and reclamation of environmentally damaged areas. 

In the long run, economic activity in the field of waste disposal and treatment should not be conducted by small enterprises. In the case of municipal wastes, profitability of economic activity starts with the level of some 50,000 to 70,000 tons of wastes per year at a price of some PLN 120 - 150 per ton. 

Another very important question is that of what waste disposal techniques should be developed in the future, and which should be abandoned or curtailed. This refers not only to considerations over the engineering side of the process but also to the actual implementation possibilities, estimating the scope of organizational effort, outlays on environmental education, as well as technical, financial and social costs of implementation and operation of specific municipal waste management systems. 

Various models are still being discussed by experts. For example waste sorting in Poland does not bring tangible results and, furthermore, it is a very costly method of disposal. It requires professional preparation of objectives and plans, good organization and correlation of actions at various level of the system, special technological infrastructure, substantial involvement of the population, which also gives rise to specific costs of organization, technological infrastructure, environmental education, and a motivation system needed for shaping the responses of wastes producers. 

As regards both to the quantity and kind of municipal waste, composting is not an ideal technology either. It could not be applied on a nationwide scale. 

At present, the only alternative to sorting and recycling, as well as the composting of wastes seems to be their disposal by means of thermal methods, with heat energy acquisition and with possible modifications, i.e. their waste-free pre-processing into power raw material (briquettes).

Appropriate conventional and alternative technologies of waste incineration should be developed, taking from other countries' experience and investigating new incineration technologies (e.g. plasm methods). Public discussion on incineration plants, especially with organizations of the ’greens’?? is indispensable as well, since many stereotypes are perpetuated in this area. 

Therefore, regulations pertaining to the construction and running of environmentally safe incineration plants (providing thermal disposal and power recycling of municipal, hazardous and medical wastes) should be drawn up and implemented as soon as possible. Among other things, these regulations will determine the standards of air pollution caused by incineration plants, pollutant concentration in solid products of burning, obligation of effective use of heat generated in the process of thermal recycling of wastes, and depositing of incineration wastes.
 
Given the above facts, a clear answer should be found as soon as possible on the question of what municipal waste management systems can be applied in Poland on a large scale in both the medium- and long-term perspective. 

Poland should implement a principle, at the same time being a EU requirement, of not landfilling unprocessed wastes and, furthermore, a reclamation of land including landfill sites, by means of disposal (removal from soil) of all wastes having a negative impact on the natural environment. The decision is to be made by Poles themselves, as concepts, regulations and practices of waste treatment and disposal techniques are different in different European Union countries. 

This process will be facilitated by new environmental protection laws to be successively implemented, also in connection with adoption of various legal and environmental standards applicable in EU countries. 

Successful enactment of laws will depend on working out a coherent and effective waste management policy on a nation-wide scale, and on conscious and harmonious cooperation between any administrative and economic entities operating in the environmental protection sector. 

Other factors of success in this field include efficiency-oriented restructuring and privatization of enterprises dealing with waste disposal and treatment of wastes, supported by a policy of working out better mechanisms and effective enforcement of requirements determined by local ’waste’ regulations, so that the amount of wastes discharged on public areas (in forests, at the roadside) be reduced, and the quality and reliability of the municipal waste collection system, including waste sorting, be improved. This aspect is of basic significance for the assessment of the local government efficiency by inhabitants (for example: whether a gmina is tidy or not). 

3.2.4. Public cleaning, park maintenance, municipal cemeteries

In the analyzed sectors, the hitherto state policy of providing conditions for a full ‘marketization’ of cleaning and greenery upkeep services should be maintained. The only recommendation to be made here is the consideration of additional regulations contributing to the effectiveness of environmental policy of the state and local governments in the field of the keeping and enlargement of green areas, especially in cities (e.g. investors' commitments to finance certain tasks associated with green areas creation and maintenance, in connection with their undertakings). 

The last decade's experience allows the claim to be made that in the analyzed sectors the share of private entities can be effectively increased, and the funds owned by gminas should be concentrated on tasks associated with determination of:
•
the strategy and standards of the provision of services; and 

•
monitoring and control principles. 

Exchange of experience between particular local governments is an important element of upgrading the municipal services system. It facilitates the creation of standards of provided services, and allows for the establishment of databases on the level of prices for services.

All major economic entities on the local market should get involved in the process of devising the strategy of services provision. 

In the case of cemetery services, it is indispensable to adjust the regulations to the present socio-economic conditions. It is necessary to provide precise legal definition, delineation and specification of the scope of competence and tasks associated with cemeteries management and administration, i.e. planning and performance. Due to the competition being suppressed by entities managing and at the same time administering municipalities cemeteries, it seems justified to separate the tasks associated with cemetery management from other kinds of funeral services, so as to counteract monopolization of services. Another disputable matter  to be solved here is the separation of powers and obligations between cemeteries' administrators (grave digging lies within the scope of their activities) and funeral homes, organizing funeral ceremonies at these cemeteries and providing inhumation works. This separation also concerns the rights to setting prices and obtaining revenues from activities.
 
Principles of cemetery services financing should be clearly defined, also including investment tasks.
 In the final model, all costs should be covered with charges paid by users (persons entitled to burial of the dead, firms providing funeral services and paying for the use of cemetery infrastructure). 

In the future, sorting out the regulations and precise formulation of concepts associated with cemetery services should allow the  introduction of new forms of public and private partnership in financing investment associated with the provision of cemetery services. 

Another issue here is the determination of a naturalized person’s right to have a grave. According to the Ombudsman's Office, the problem of the right to having a grave requires general regulation and lies within the scope of powers of the Minister of Internal Affairs and Administration. 

Performance of specific tasks, associated with the carrying out of activities determined by municipal strategy, should be commissioned to private or public entities by way of an auction. Nevertheless, tasks in the field of supervision over the analyzed sectors may be commissioned by gmina authorities to budgetary units, or may be performed by a department or a single position in the office structures. For example, such tasks may include carrying out auctions, exercising control over the provision of services in terms of their compliance with specific standards, keeping databases on resources, for example green areas survey data, et cetera. 

•
The principle of a full ‘marketization’ of cleaning and greenery upkeep and funeral services should be maintained, with the introduction of indispensable changes in the field of instruments promoting the extension of urban green areas, and adjustment of regulations pertaining to cemeteries to the current socio-economic situation; 

•
Local governments, by choosing the form of management and organization of the analyzed sector should intensify their restructuring and privatization activities, especially in the field of provision of services. 

The authors of this report would like to express hope that its readers will find it to be a reference of an up-to-date, composite and in-depth analysis of the municipal economy in Poland, as well as of success conditions and steps to be taken towards real, sustainable socio-economic development in  the national , regional and local scale. 

Due to the scope of this report and the variety of addressed issues, and in order to avoid making it too long, the authors have consciously omitted detailed aspects of sector organization, management and financing (almost each of them would have required a vast study), instead, focusing their attention chiefly on these issues and solutions which in their opinion were the most relevant for Poland - its economy, society and natural environment at the end of the year 2000. 

Let us also express an opinion that due to the fast pace of changes to economic conditions and to the political and social situation of Poland, the scope of topics covered by the report should be regularly, at least every two years, updated and enlarged. 

As a summary of the technical aspect of Part IV and perhaps the entire report, one may say that the progress in terms of providing a better and more cost-efficient municipal services requires equal attention by central and local governments. The central government should improve the legal and regulatory environment to allow for missing private investments in this field and a widest possible competition among service providers, as well as an effective protection of consumers under the natural monopoly situation. On the other hand, local governments should improve management practices and structures, to allow for better efficiency in providing services. To achieve this end local governments should take full advantage of the experience of others in restructuring services and utilizing public-private partnerships. Neither the former did as much as it could, nor the latter fully utilized already existing legal framework. Both carry the same responsibility.

ANNEX:

The most important legislative acts of this category are:

· Commercial Code [a new law – the Code of Commercial Companies – will take effect with January 1, 2001], 

· Civil Code.

The most important laws enacted from 1990 to 1995 and building the framework of operations in utility sectors are : 

· Gmina Self-government Law; 

· Secondary legislation to Local Government Law and Self-government Personnel Law, so-called ’Communalization Law’;
· The Law on Division of Powers and Responsibilities, as defined by specific laws, between gmina’s and central government bodies and amendment of selected laws, so-called ’First Competence Law’;
· Constitutional Law on mutual relationships between legislature and executive bodies of the Republic of Poland and on Local Government, so-called ’Minor Constitution’;
· The Law on Privatization of State-owned Enterprises; 

· The Law on Housing Tenancy and Housing Benefits;
· Housing Ownership Law;
· The Law on Selected Forms of Support to Housing Construction; 

· The Law on Counteracting Monopolist Practices and Protection of Consumers’ Interests;
· Public Procurement Law;
· The Law on Amendment of Land Management and Expropriation Law;
· The Ordinance of Ministers’ Council on secondary acts concerning the transfer of ownership rights in real properties to their existing administrators or users with a legal personality;
· Physical Planning Law;
· Transport Law.

Thoroughly revised laws: 
· The Law – the Code of Administrative Proceedings,
· The Law – Labor Code.

During the first half of the 1990s, the foundations of the new self-government administration system were established and, taking advantage of accumulated experience in the management of municipal utilities, a new phase of the systems reform has been planned and implemented in the years 1996–2000, including a new territorial division and equally important modernization and fine-tuning of legislative framework for the sector of municipal utilities.

The following laws were enacted:

· The Law on Municipal Economy;
· The Law on Commercialization and Privatization of State-owned Enterprises;
· The Law on amendment of specific laws required for the functioning of economy and public administration;
· The Law on Cleanliness and Order Maintenance in Gminas;
· The Law on Amendment of Environment Protection and Shaping and Amendment of Selected Laws;
· The Constitution of the Republic of Poland; 

· Solid Waste Law;
· Energy Law;
· The Law on Financing Public Roads;
· Real Estate Management Law;
· The Law on amendment of Building Construction Law, Physical Planning Law and selected Laws; 

· Council of Ministers’ Ordinance on secondary legislation concerning the transfer of ownership rights in real properties to their existing administrators or users with a legal personality;
· Voivodship Self-government Law;
· Poviat Self-government Law;
· The Law on Introduction of Three-tiers Primary Territorial Division in Poland;
· The Law on amendment of specific laws defining the competencies of public administration bodies, in association with the State systems reform, so-called ’Major Competencies Law’;
· The Law on amendment of specific laws in association with implementation of the state systems reform, so-called ’Minor Competencies Law’;
· Public Finance Law;
· The Law on Local Governments’ Revenues in the Years 1999 and 2000, (in effect also in 2001);
· The Law on Business Operations;
· The Law on amendment of specific laws associated with the functioning of public administration,  so-called ‘Sweeping Law’.

This already quite extensive body of laws has established firm foundations of the municipal economy business and enabled effective participation of the private sector in delivery of utility services in a manner substantially consistent with the requirements of EU Standards.

Additionally, several new laws have been recently enacted or are impending in the area of economic aspects of municipal services operations, including competition protection, openness in trade, public spending and environmental protection.

The following laws will take effect with January 1, 2001: new Code of Commercial Companies, Law on Business Operations, Law on National Court Register. Other laws affecting business operations are about to be thoroughly revised. A new title on leasing contracts was added to the Civil Code. 

These provisions adjust Poland’s law to standards prevailing in these areas in European Union countries. 

The Civil Law Codification Committee at Minister of Justice is responsible for overseeing the coherence of law-making process, including commercial law. The efforts aimed at amending or codification of the Civil Code, Code of Administrative Proceeding (e.g. in the area of enforcement proceedings) and Bankruptcy Law are about to come to fruition. These changes are primarily intended to simplify, modernize and adjust provisions of law to European standards, while improving trade security.

The Bond Law was amended by introducing new type of revenue bonds that are especially useful in financing infrastructure capital project. Rather than securing the bond debt by claims to specific assets of enterprises or gminas, these bonds are backed by revenues from operation of new assets.

Furthermore, the following laws were amended: the Law on Public Trade in Securities, Accountancy Law, Real Estate Management Law and Tax Law. 

In the area of changes in real estate management, the inter-departmental government task force has completed its work on introduction of  cadastral system – a new market approach to property valuation in Poland -  and a new property tax charged on property value rather than its area (the fiscal cadastre is to replace existing tax register maintained by gminas). Property tax reform will be associated with creation of computer data bases with information on real estates. This may well help to make rational privatization decisions and to plan and finance capital projects in the utility sector.

The Codification Committee is developing a new institution of the civil law - the land debt or mortgage which is no associate with particular debt.

The Laws on corporate income tax are being revised, also in the area of depreciation of fixed assets. 

Public Procurement Law is considered as a modern legislative act that meets procurement  requirements and standards of European countries, including those applicable to services financed from public funds. The Law provides for bidding procedures and paths of appeal against decisions of bidding committees. Law amendments, intended to further modernize its provisions, reflect new mechanisms that help to improve competition and support open and reasonable public spending. Self-government institutions often criticize the Law for inhibiting the flexibility of their operations. It seems, however, that at least some of the criticism is resulting from poor knowledge of instruments available under the Law and inadequate specification of works (TOR).

Competition and Consumer Protection Law (the Antimonopoly Law) is another law thoroughly revised during the past ten years. In fact, it is still being modified in order to ensure compliance with UE requirements and in response to the changing Poland’s legal, economic and social environment. At the same time, the efforts of Civil Law Codification Committee have led to amendment of the Code of Civil Proceedings with a view in simplifying, streamlining and expediting the proceedings.
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